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Themed Bulletin: Class and Personal Claims Against 
Administrators and Liquidators 

The main purpose of this bulletin is to consider whether claims against administrators and 

liquidators are personal or of a class nature. This question usually depends on identifying to whom 

any particular duty is owed by the insolvency practitioner (“IP”) in the relevant circumstances 

although it is also necessary to keep in mind the distinction between claims for negligent advice 

against IP’s and claims against IPs in their capacity as office-holders operating within and subject 

to the relevant statutory regime. 

Different roles of the Insolvency Practitioner (back to top) 

Typically, there are different stages of an IP’s professional involvement with the company. They were described in Pitt v 

Mond [2001] BPIR 624 (at 633D-G) as follows: 

"In the new world post-1986 [the IP] plays a critical role since he and only he can act as liquidator or supervise an IVA (very 

different from the earlier world where almost everyone could act as a liquidator and some rather unlikely people did). It 

seems to have become a fairly established pattern (the experts told me that it built upon the way things were developing pre-

1986) that what happens is this: 

1. The insolvent (whether individual or corporate) realising that insolvency is likely calls in an [IP] in effect to advise and 

propose the way forward.  

2. On the basis of what the [IP] says, what may follow is (corporately) administration, and/or a scheme or voluntary 

winding up and (individually) bankruptcy or an IVA.  

3. The [IP] then takes charge of putting the proposal into operation and generally ends up (as the case may be) as 

liquidator, administrator, supervisor or trustee in bankruptcy.  

It will readily be seen (and both experts agree with this view) that the [IP] changes “hats” as matters proceed. Thus he may 

well start as the “friend” and advisor of the insolvent but as matters progress he may lose that role completely and become 

someone whose concern is for the creditors and/or the public and therefore potentially “the enemy”. The nature and extent of 

the duties owed (and to whom) will necessarily change and ideally the people who originally call the [IP] in should be 

carefully advised from the start as to the nature and limitations of his function (as Mr Hill told me, he himself does).” 

 

It is important to have these stages in mind when assessing the nature and extent of any cause of action against an IP. A 
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recent example of a stage 1 case - a conventional claim for professional negligence against the firm in question in respect of 

advice alleged to have been given pre-liquidation as to potential liability under s 216 IA 1986 - can be found in Griffin v UHY 

Hacker Young [2010] EWHC 146 (Ch). This concerned an unsuccessful application to strike out the claim. The advice which 

was criticised was given in the run up to the liquidation, ahead of the appointment of one of the partners of the defendant 

firm as liquidator. 

The dividing line can however become blurred. For example, in Prosser v Castle Sanderson (a firm) and another [2002] 

EWCA Civ 1140, the allegation arose in the context of a creditors’ meeting which was considering an IVA proposal. There 

was a short adjournment of the meeting and it was the debtor’s case that he ought properly to have been advised to have 

the meeting adjourned in order to attempt to deal with the points raised at the meeting. As to the capacity in which the IP 

was advising, it was held that it was not as nominee or chairman but rather as an adviser (although the claim was not in fact 

successful for other reasons).This difficulty of identifying a dividing line means that it can be difficult to strike out a claim 

before trial. Thus in Clydesdale Financial Services Ltd and others v Smailes [2010] BPIR 62 David Richards J said, “While I 

accept the proposition advanced by Mr Tamlyn that para 75 [Schedule B1 IA 1986] is concerned with the conduct of 

administrators in their capacity as administrators, the facts of the present case are at present sufficiently obscure to make it 

difficult to divorce their actions before the moment of their appointment from their capacity as administrators.” 

The duties owed by an insolvency practitioner in relation to pre-appointment advice will depend to a very substantial extent 

on the nature of the IP’s engagement letter, and in the absence of a clear engagement the IP may find himself accepting a 

duty of care towards shareholders or guarantors. In all cases the IP’s duties will normally be confined to contractual and 

tortious duties of reasonable care. In particular, an insolvency practitioner advising a company in financial difficulty is not 

usually regarded as a fiduciary: he does not have any obligation to account for the profit made by taking an appointment in 

relation to the company, and in this regard does not ordinarily require the consent of the directors or shareholders who 

initially instructed him (Wade v Poppleton and Appleby [2003] EWHC 3159 (Ch)). 

Having cleared the undergrowth in respect of Stage 1 claims, the remainder of this bulletin addresses claims against IPs as 

liquidators or administrators of companies. The first point is to consider the distinction between class and personal claims. 

Creditors' personal claims for breach of duty (back to top) 

If a liquidator causes loss to a creditor by disregarding his personal rights, for example by distributing assets without regard 

to a claim for which the creditor has proved in time and which has not been rejected, the creditor has a personal cause of 

action. He has a personal claim for damages against the liquidator for breach of statutory duty, certainly if there are 

insufficient assets available in the liquidation to make good the default. These principles were established in Pulsford v 

Devenish [1903] 2 Ch 624 and James Smith & Sons (Norwood) Ltd v Goodman [1936] Ch 216 (CA). 

 

Just as ordinary unsecured creditors have a right to have their claims treated in accordance with the statutory scheme, so 

also do unsecured creditors with a statutory priority. So a liquidator or other office holder who distributes assets without 

paying or providing for preferential claims is personally liable to those creditors for breach of statutory duty: IRC v Goldblatt 

[1972] Ch 498. 

 

This species of personal duty was analysed and explained by David Richards J at first instance in Re HIH Casualty and 

General Insurance Limited [2005] EWHC 2125 (Ch) (in a passage unaffected by the subsequent reversal of his decision by 

the House of Lords). The judge rejected a submission, based on a certain analysis of paras 158–160 of the decision of the 

Court of Appeal in Kyrris v Oldham [2004] 1 BCLC 305, that an action for breach of these personal duties is confined to 

cases where the company has been dissolved and that, while the company is being wound up, an aggrieved creditor must 

apply under ss 167(3), 168(5) or 212 IA 1986. He also did not accept that, when such a personal right is pursued by a 

creditor the court exercises its discretion to make an appropriate order to achieve equal treatment for creditors of the same 

class, having regard to what is in the best interests of the winding up as a whole. 

Creditors’ class claims for breach of duty (back to top) 

In class (Kyrris type ) claims, the damage suffered tends to have been suffered by the company – which, in an insolvent 

process, is now beneficially owned for all practical purposes by the creditors, such that a loss to the company is a loss to the 

creditors. Thus, a loss in these claims is suffered equally by all creditors in the same class. Moreover, they are not generally 

claims by reference to a breach of a specific statutory duty. So, for instance, such class claims against liquidators or 

administrators typically include selling assets at an undervalue or other mismanagement of the insolvency process allegedly 
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causing loss. In respect of such acts or omissions, the office holder would not owe a duty of care to individual creditors. 

Indeed, if such a claim by an individual creditor were to be made it would be liable to be struck out. 

 

In HIH at first instance, David Richards J distinguished between these class (Kyrris type) claims and personal claims as 

follows: 

 

"118. It is important to distinguish between the claims made in cases such as Pulsford v Devenish and those made in Kyrris 

v Oldham. The former were personal claims for breach of statutory duty and the latter were class claims available to all the 

unsecured creditors….The relevant claims in Kyrris v Oldham related to allegations that the administrators of the partnership 

had sold assets at an undervalue, had wrongly compromised a partnership claim and had in other respects mismanaged the 

administration. The "class" character of the claims was emphasised by Jonathan Parker LJ at paras 72–77. He said at para 

77:  

 

'Thus by his alternative claim as unsecured creditor Mr Royle does not claim to have suffered any damage which has not 

also been suffered by all other unsecured creditors. He does not assert that he is in any special position in this respect; he 

claims damages as a member of the class of unsecured creditors of the partnership. His claim, in effect, is that unsecured 

creditors have suffered loss by reason of the loss suffered by the partnership.' 

 

119. In the case of class claims such as those made in Kyrris v Oldham, the Court of Appeal held that in the absence of 

special circumstances an administrator (and the same would be true of a liquidator) does not owe a duty of care to creditors 

individually as regards management, disposal of assets and so on. 

 

120. By contrast, claims in cases such as Pulsford v Devenish are personal to the creditor and relate to a breach of statutory 

duty as regards that particular creditor. The appropriate procedure for seeking redress may depend on whether the company 

has been dissolved, but the nature of the right as a personal right of the individual creditor to have his own claim treated in 

accordance with the statutory scheme remains the same. 

 

A class claim would generally speaking need to be proceeded with under s 212 IA 1986 in the case of liquidators or para. 75 

of Sch B1 in the case of administrators. This was spelt out in the decision of the Privy Council in Hague v Nam Tai 

Electronics [2008] UKPC 13. Lord Scott’s judgment emphasises the collective nature of these claims: 

 

13. ….A culpable failure by a liquidator to collect in or preserve or take control of the assets of a company in liquidation may 

diminish the value of the fund available for distribution pro rata among the creditors but is not, in their Lordships' opinion, a 

breach of a duty owed to each creditor as an individual.  

 

14. Case law establishes that that is so. In Kyrris v Oldham [2004] 1 BCLC 305 Jonathan Parker LJ (with whose judgment 

Thorpe LJ and Dyson LJ agreed) held, at 329, that absent some special relationship an administrator of an insolvent 

partnership appointed under the Insolvency Act 1986 owed no common law duty of care to unsecured creditors in relation to 

his conduct of the administration. (See also Peskin v Anderson [2001] 1 BCLC 372). There is no special relationship 

between [the creditor] and [the liquidator] in the present case, either pleaded or referred to in the evidence that could give 

rise to a common law duty of care. The duties [the liquidator] owed were the statutory duties owed by all liquidators under 

the statutory regime…" 

Procedural routes  (back to top) 

Take the example given by David Richards J derived from Pulsford v Devenish relating to non-payment of a dividend in 

favour of a proved creditor. It is clear from the analysis of David Richards J that this amounts to a breach of statutory duty 

owed personally to the creditor. The procedural route for bringing the claim may differ depending on whether the company 

has been dissolved. If it has been dissolved the creditor will still have a claim for breach of such duty - it would have to be 

dealt with by a claim form in the usual way.  

 

What would happen if the company has not yet been dissolved? David Richards J does not specifically address this issue 

but some guidance might be derived from the decision of Mark Cawson QC sitting as a Deputy in Re Lomax Leisure Limited 

[2007] EWHC 2508 (Ch) – a claim for breach of duty for failure to pay a declared final dividend. He began with a 

consideration of the nature of the obligation on the liquidator to pay a dividend out of realisations of the company's assets 

once a dividend has been declared. Having pointed out that IR 11.5 (which provides for the declaration of a dividend) does 

not, in terms, impose a duty to pay it over and above the overriding duty of a liquidator under IR 4.180(1), he reasoned that a 

liquidator is not personally liable to pay a dividend, and there is no relationship of debtor and creditor as between the 

liquidator and any creditor, referring to IR 4.182(3) ("No action lies against the liquidator for a dividend").  
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In the view of the deputy judge, a creditor's remedy in the case of a dividend not duly paid is IR 4.182(3), which requires the 

creditor to apply to Court for an order directing the liquidator to pay the dividend.  

 

What if, having declared the dividend, a liquidator dissipates or pays away assets so as to defeat an application under IR 

4.182(3)? The deputy judge held that a personal claim may lie against a liquidator depending on the circumstances. 

However, in his view, Kyrris was authority for the proposition that, unless the company has been dissolved, the claim would 

ordinarily only be capable of being brought as a misfeasance claim under s 212 (i.e. as a class claim with a view to 

recovering the monies dissipated or paid away for the benefit of the liquidation and creditors as a whole in the event of 

misfeasance). He continued: 

 

“34.5 It may well be that so long as it is not alleged that the liquidator has done or failed to do something that might have 

harmed creditors as a whole, there is scope for imposition of a duty of care to individual secured or preferential creditors not 

to misapply distributions so as to provide a remedy for creditors whose interests are damaged by a misapplied distribution, 

cf. IRC v. Goldblatt [1972] 1 Ch 498 and the claims that were not struck out in Kyrris v. Oldham. However, that is not the 

position here.” 

 

It follows from the above that Lomax’s claim for "payment … and/or damages or compensation in equity" failed on the basis 

that the liquidators owed no personal obligation to the relevant creditors to pay the dividend, and those creditors had no 

personal claim to damages or equitable compensation for breach of any duty owed to them. The deputy judge stated that, if 

IR 11.5 was to be construed in the manner suggested by the creditor, the other creditors could, whilst the liquidators were 

still in funds, have applied to the court for an analogous order to IR 4.182(3) requiring the dividend to be paid. But thereafter, 

he held that any claim would have had to have been a misfeasance claim based upon the circumstances of the subsequent 

dissipation of assets. 

 

Whilst there may be some tension between this analysis and what David Richards J said in HIH (particularly in relation to 

Pulsford v Devenish) it seems to be the case that the judge is here considering not simply a failure to pay but also a 

dissipation of assets and its impact on the mechanism provided by IR 4.182(3). Although this was not the point in issue in 

Lomax it is suggested that where one is dealing with simple non-payment (as in Pulsford v Devenish) and the company is 

not dissolved, IR 4.182(3) provides the appropriate procedural mechanism.  

 

However, what if the cause of non-payment is dissipation of assets? That seems to be misfeasance and would therefore fall 

to be dealt with under s 212 as the purpose is to recoup assets for the general body of creditors. If there is a creditor who 

has not received a dividend from an earlier distribution such creditor would have a prior entitlement so as to reflect pari 

passu distribution see e.g. IR 4.182(2). 

 

In summary s 212 would provide a remedy in respect of class claims although steps would need to be taken to restore the 

company if it had been dissolved whereas a personal claim of the Pulsford v Devenish type would need to be dealt with 

under IR 4.182(3) or as a claim for breach of statutory duty if the company had been dissolved. 

 

Quite apart from identifying the correct procedural route other issues will also need to be considered, including the effect of 

any release, limitation and whether the IP would have the benefit of the statutory defence (now s 1157 CA 2006). 

 

There are no reported cases against administrators of the sort described above in relation to liquidators. The provisions of IR 

2.97 to 2.105 are not the same as those which apply to liquidations. It seems that in an administration, the most obvious 

remedy for a creditor is under paragraph 75 of Schedule B1. 

The effect of release (back to top) 

The first is “release” of a liquidator which is dealt with in ss 173 and 174 Insolvency Act 1986 and “discharge” of an 

administrator under para 98 of Sch B1. 

 

In general terms this will release the liquidator or administrator from liability in respect of any action in such capacity save for 

misfeasance where such a claim under s 212 or para 75 of Schedule B1 can proceed with the permission of the court. In this 

regard it is important to note that such release can only apply where the liquidator or administrator is acting in such capacity 

– see Clydesdale Financial Services Limited and others v Smailes (as referenced above). Quite apart from this, the 

exception from release arising from claims under s 212 or para 75 of Schedule B1 can also present procedural problems as 

can be seen from Parkinson Engineering Services PLC (in liquidation) v Swan and Yeldon [2010] BPIR 437 where 

permission was given to allow the proceedings to be amended to permit the liquidator to be substituted as claimant in place 
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of the company in a claim against former administrators.  

 

The Court of Appeal adopted what can be regarded as the traditional analysis of a claim of this sort namely that s 212 

provides a procedural mechanism to enable the office holder (in this case the liquidator) to pursue the substantive cause of 

action and but for the release issue the claim could have been pursued in the name of the company. However in this case 

the release issue was overlooked so s 212 had to be used. Based on s 35 Limitation Act 1980 and CPR 19.5 such 

permission was granted even though the limitation period had expired. 

Limitation (back to top) 

Secondly there are of course limitation issues. In general terms the period will be six years from accrual of the cause of 

action. How this is calculated, albeit in the context of a misfeasance claim against a director, was dealt with in Re Eurocrit 

Europe Limited (in liquidation) [2007] EWHC 1433 (Ch) and it applied whether the claim was pursued in the name of the 

company or under s 212. Here the Judge held that the cause of action accrued on an actionable breach so it is from that 

date that the limitation period ran. It should also be noted that the usual period of six years is simply that as there are other 

provisions of the Limitation Act 1980 which provide for longer periods (see s 32 dealing with postponement in the case or 

fraud concealment or mistake) or even no period at all (see s 21(1) dealing with actions by beneficiaries under a trust for 

fraud or fraudulent breach of trust to which the trustee was party or privy or to recover from the trustee trust property or the 

proceeds of trust property in the possession of the trustee or previously received by the trustee and converted to his use). 

The point is to check whether limitation could be applicable.  

Statutory defence – acting honestly and reasonably (back to top) 

Finally there is the question whether the office holder could be granted relief under (what is now) s 1157 Companies Act 

2006.  

 

In Re Home Treat Limited [1991] BCC 165, an administrator was held to occupy a position analogous to that of a liquidator 

for the purpose of being entitled to rely on s 1157 in respect of any potential allegation of negligence, default or breach of 

duty. It was also held that an administrator is an “officer of the court” for this purpose but as no conflict arose because of this 

status he could seek relief against possible liabilities resulting from the discovery that the company’s business was being run 

in contravention of its constitution.  

 

The most recent occasion on which the application of this statutory defence has been considered is Rawnsley and Canal 

Dyeing Company Limited (in Liquidation) v Weatherall Green & Smith North Limited and another [2010] BPIR 449. On 

applications for summary judgment and/or striking out, the judge thought that it was seriously arguable whether or not a 

liquidator was within the ambit of s 1157. Even if he were, the question of relief would be fact sensitive and should be 

decided at trial. The judge added that the liquidator would have an uphill task. Presumably this observation was made 

because the liquidator would have to act reasonably as well as honestly. Nevertheless it should be noted the case of Re 

Home Treat Limited (referenced above) was not cited to the judge so the exact position remains obscure. 

Liability as officers of the court? (back to top) 

Administrators, compulsory liquidators and provisional liquidators are officers of the court. They have a positive duty to act in 

an honest and impartial manner and are directly answerable to the court. This was endorsed by para 4 of the Annex to the 

judgment of Arden LJ in Stanford International Bank Ltd [2010] EWCA Civ 137: 

 

“4.When a company is wound up, a liquidator will be appointed. He will have power to control the assets of the company. 

Sometimes, as in this case, the assets are vested in the liquidator. However, that vesting does not affect the status of the 

liquidators. This is conveniently described in a recent edition of Palmer's Company Law at 15-323 as follows: 

 

“[The] status [of a liquidator] is as follows: (a) He is an officer of the court. This means that the liquidator must act in an 

honest and impartial manner and is responsible to the court for the performance of his duties.” 

 

As such officers, they are subject to the court’s jurisdiction to control its own officers including the court’s power to require 

them to make compensation if they breach one of its orders: Commissioners of Inland Revenue v Hamilton [2003] EWHC 
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3198 (Ch); [2004] BPIR 264 (at para 5). They have been said to be directly liable to pay compensation under the direction of 

the court in wide-ranging circumstances. In Barclays Mercantile Business Finance Ltd v Sibec [1993] 2 All ER 195, the 

position was explained as follows in relation to administrators: 

 

“..the respondents, as administrators, are officers of the court and at all times subject to the court's direction. If they wish to 

make use of another party's property for the purposes of the administration and cannot agree terms, they can seek the 

directions of the court. If administrators wrongly retain goods otherwise than for the proper purposes of the administration, 

for example to use them as a bargaining counter, the owner can apply to the court to direct the administrators to hand over 

the goods without the need for action, and to pay compensation for having retained them in the meantime. …..Accordingly, 

in my judgment, whether or not the company, and possibly the administrators, may be liable to a claim for damages for 

conversion, the administrators, until their release, remain liable at the direction of the court to pay not only for the use of the 

goods of another, but also for compensation for having wrongfully refused leave to the owner to retake the goods.” 

 

The boundaries of this liability have not been worked out and sit uneasily with the established case law relating to personal 

and class duties. It is suggested that this jurisdiction will seldom, if ever, result in a recovery for a creditor or a class of 

creditors where otherwise there would be none. 

A postscript – invalid appointment of administrators (back to top) 

Different considerations arise in the special (but increasingly common) situation where an administrator’s appointment is 

invalid. The position where the invalidity derives from failure to follow the prescribed procedure has recently received 

comprehensive coverage in an article in Insolvency Intelligence entitled “Administration Pitfalls” by Brockman and Passfield 

(2010, Vol 23 issue 4 pp.53-7).  

 

The courts remain desirous of avoiding the full consequences of a finding of invalidity, although the source of their curative 

powers is debatable. Where judicial ingenuity fails to come up with a solution, the consequences can be serious. This has 

been highlighted by the decision in Re Kaupthing Capital Partners II Master LP Inc. (discussed in Bulletin #270). Bearing in 

mind the potential liability for trespass and/or conversion, even where there is an indemnity, the safest course may be to 

apply to court for appointment (unless there can be no doubt as to validity). 

 

Where the issue is whether the right to appoint has arisen at all, guidance can be found in the analogous area of the 

appointment of administrative receivers by debenture holders. Very often the issue was whether the demand for payment 

triggering the right to appoint was validly made. If the appointment was invalid then subject to s 232 IA 1986 or para 104 of 

Sch B1 the “office holder” would be a trespasser and also potentially liable for interference with goods so far as the company 

is concerned. As to s 232 and presumably para 104 of Sch B1 it should be noted that there are doubts as to their effect in 

respect of wholly invalid appointments – see the observations (obiter) in OBG Limited and others v Allan and others [2007] 

UKHL 21 at paras 90 and 91 of the opinion of Lord Hoffmann. If correct this is obviously disadvantageous to office holders 

but this decision also contains some good news (at least for the present) in that a conversion claim against the office holder 

was rejected in respect of wrongful misappropriation of debts or contractual claims. There is however a powerful dissenting 

judgment by Lord Nicholls supported by Baroness Hale. Be that as it may, there remains a strict liability on the part of the so-

called office holder even if this does not extend to a conversion claim for debts or contractual claims. 

 

As a result, the approach usually adopted is to rely on an indemnity from the appointor. In the absence of a contractual 

indemnity, recourse can be had to para 21 of Schedule B1 which enables the court, in the case of an appointment under 

para 14, to order the person purporting to make the appointment to indemnify the administrator. This applies to a wholly 

invalid appointment – see Morris v Kanssen [1946] AC 459. Obviously a contractual indemnity would be preferable but para 

21 remains available as a long stop. 

 

Finally, there is a further curiosity which members might wish to bear in mind. It arises from the fact that the claims of the 

sort envisaged above – trespass/conversion – are the property of the company and it would appear likely that these would 

be covered by the usual all embracing debenture. If that is right it is certainly arguable that the debenture holder would be 

entitled to the benefit of the claims against the “office holder” whom it had appointed invalidly. This could produce a degree 

of circularity in that the “office holder” is likely to be looking to the debenture holder for an indemnity. Such circularity could 

mean that such claims would not be pursued, at least in circumstances where the only benefit is going to enure to the 

debenture holder and no one else. Whether such analysis is correct will need to be considered further and different 

considerations will apply where the interests of creditors or guarantors intervene. 
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