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Dear Mr Cranston  

 

Administration Expenses- Re Nortel decision  

 

Thank you for the response you submitted on behalf of the ILA technical committee 

back in March following the earlier stakeholder meeting we held to discuss this issue. I 

am grateful for the time you took to consider and set out what you would propose by 

way of the legislative solution. Those thoughts have been passed on to our drafting 

lawyers.    

 

We are still at the stage of considering responses that have been submitted by  

representative bodies and other stakeholders following our earlier request for evidence. 

The conclusions we draw from those responses will inform the recommendation we 

shall be making to Ministers as to whether or not to amend the Rules. 

 

We did receive a few responses from your members and those along with other 

responses have been very helpful in providing us with cogent arguments as to the 

practical impacts the Nortel decision (taken with the earlier Goldacre decision) is 

having and which might otherwise result. However, what these responses have been 

less able to do is provide data to back up those concerns or to quantify the financial cost 

of the impacts. This is an important part of the process of being able to persuade 

Ministers of the case for legislative change.   

 

Now we are a few months further down the line, I wonder whether your members 

might be able to provide anything more regarding the extent to which the suggested 

impacts and risks have materialised. As I say, we could really do with data or some 

estimation of additional costs being imposed in each area. If that is not possible, a 

firmer indication as to the practical impacts being felt would help, this could be by way 

of additional narrative or perhaps by reference to examples as to how advice being 

given or decisions taken in particular cases differs from what might have been the case 

pre-Nortel. I appreciate commercial confidentialities may make this difficult but it is 

not names we need, just an overview of the facts or circumstances.  
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The suggested impacts your members may be able to assist with include the following:-  

• Practitioners being unwilling to take administration appointments, or to trade on 

businesses in administration, due to the risk of their fees not being paid;   

• Practitioners seeking indemnities from secured creditors more frequently and at 

greater cost as a condition of taking appointment;  

• Existing administrators stalling administrations or delaying creditor 

distributions;  

• Reductions in the availability, or pricing, of finance to companies with defined 

benefit pensions schemes;  

• Unwillingness on the part of secured creditors to support formal restructurings 

of both solvent and insolvent companies due to the unpredictability of floating 

charge realisations;  

• Additional costs imposed as a result of the need for more legal advice due to the 

uncertainty and complexity of the administration expense regime; and  

• Overseas companies choosing not to establish in or relocate to the UK, again 

due to the uncertainty of the regime.   

 

My colleague Tom Phillips (tom.phillips@insolvency.gsi.gov.uk or 020 7637 6421) 

would be happy to assist should you have any queries. Tom would be happy to dial into 

one of your Wednesday morning meetings or to discuss the issue with individual 

members if that might help. 

   

 

Yours sincerely 

 

Nick Howard 

Director of Policy 

The Insolvency Service 
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