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Case: Crumpler and anr (Joint Liquidators of Peak Hotels and Resorts Limited in 
liquidation) v Candey Limited [2018] EWCA Civ 2256, CA (Patten and Henderson LJJ and 
Sir Colin Rimer), 16 October 2018 

Synopsis: The payer of money into court to reinforce an undertaking in damages and a 
further sum by way of security for costs retained a proprietary interest which was capable 
of being charged. 

Topics covered: Liquidation; Money in court; Charge on money in court; Security 

 
The Facts 

 

Peak Hotels and Resorts Limited (Peak) became involved in litigation over the control of 
the Aman group and funding arrangements, including proceedings in the Chancery 
Division. Peak obtained various interim injunctions. It was ordered to reinforce its 
undertaking in damages by paying into court US$10 million. It was also ordered to pay into 
court £3,138,000 as security for costs. Both payments were duly made. Candey Limited 
(Candey) acted for Peak in the litigation for a fixed fee of approximately £3.8 million, and 
on 21 October 2015 Peak executed the required deed of charge and security in favour of 
Candey by way of fixed charge over all assets, including all monies in court, together with 
a floating charge over such assets or further assets which were not capable of being 
charged by way of fixed charge. On 8 February 2016, a winding-up order was made in the 
BVI, which order was recognised here. The liquidators challenged the claim that Candey 
was a secured creditor over the funds in court - if there was security, it was common 
ground that it was a floating security. The issue was whether Peak retained a proprietary 
interest in the funds in court. 
 

 
The Decision 
 
Having analysed the previous decisions on such issue, Sir Colin Rimer (who gave the 
judgment in the CA) held that the payer of money into court retained a proprietary interest 
in the same which was capable of being charged. Such payment also gave the other party 
a security interest with the ultimate entitlement being subject to directions from the court. 
The money in court was, so far as Peak was concerned, part of its assets.  As such it was 
able to charge its interest in it in favour of Candey. The appeal was therefore dismissed 
although the reasoning in the CA differed from the decision at first instance. 
 
 

 
 
Comment  
 
The value of this case is in its analysis and clarification of the existing case law. In 
particular it considers W A Sherratt Ltd v John Bromley (Church Stretton) Ltd [1985] 1 QB 
1038 and Re Mordant, Mordant v Halls [1996] FLR 334, which were relied upon as 
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authorities that a payer of money into court parts with property in the same. Sir Colin 
Rimer doubted such a view and considered that it was not part of the ratio of Sherratt.  
Furthermore, it was inconsistent with the decision in Pearlberg v May [1951] Ch 699 which 
was binding on the CA. 
 
As to Mordant, which was probably the only case which provided clear support for the 
liquidators' case, the decision was not binding on the CA and it did not outweigh 
Pearlberg.  This was quite apart from other decisions to contrary effect in Halvanon 
Insurance Co Ltd v Central Reinsurance Corporation and Another [1988] 1 WLR 1122 and 
Emmott v Michael Wilson & Partners Ltd (No3) [2017] 1 WLR 4330. 
 
 
 
 
 
 
 

 
 
 

 

 

 

 

"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


