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Case: In the matter of Noble Group Limited [2018] EWHC 2911 (Ch), 12, 15 and 16 
October 2018 (convening hearing), Snowden J; In the matter of Noble Group Limited 
[2018] EWHC 3092 (Ch), 12 November 2018 (sanction hearing), Snowden J. 
 
In Comment section: In the matter of Stronghold Insurance Company Limited [2018] 
EWHC 2909 (Ch), Hildyard J 

Synopsis: The court convened meetings for a proposed scheme of arrangement (the 
Scheme) for certain creditors of Noble Group Ltd (Noble), deciding that creditors holding 
existing debt instruments (the Finance Creditors) and those who had made or asserted 
other contractual or tortious claims against Noble (the Other Creditors) could vote in the 
same class. Arguments that this class should be fractured because of fees, an option to 
participate in a new money facility and/or an adjudication mechanism were rejected. The 
court subsequently sanctioned the scheme, in the absence of formal opposition. 

Topics covered: Scheme of arrangement, convening hearing, class composition 

 
The Facts 

 

The Scheme formed part of a wider restructuring, whereby the business and assets of 
Noble would be transferred to two subsidiaries of a newly incorporated company (New 
Noble). New Noble would be owned by an SPV for the creditors compromised via the 
Scheme (the Scheme Creditors) (70%), Noble’s existing shareholders (20%), and 
management (10%). 
 
Substantially all of Noble’s creditors were Scheme Creditors, although holders of 
subordinated debt instruments, which would receive no return in a liquidation, were 
excluded (though were subject to a separate exchange offer). Noble proposed that all 
Scheme Creditors would form a single class, apart from Deutsche Bank, which Noble 
proposed should be in a separate class of its own, given different treatment under the 
Scheme from other Scheme Creditors. 
 
Scheme Creditors would be entitled to receive: (a) 70% of the equity in New Noble (via the 
SPV); (b) bonds issued by a subsidiary of New Noble (the Basic Bonds); and/or (c) bonds 
issued by certain operational entities (the Priority Bonds). The Priority Bonds would only 
be issued to Scheme Creditors who elected to risk participate by agreeing to guarantee 
US$700m new trade finance and hedging facilities (Participating Creditors). The Basic 
Bonds would be structurally subordinated to the Priority Bonds; it was estimated that 
Participating Creditors would have almost double the expected returns of non-participating 
creditors.  All Scheme Creditors had the option of becoming Participating Creditors, 
although it was unknown how many would choose to do so. 
 
Noble was also proposing an inter-conditional scheme of arrangement in Bermuda. It 
intended to seek recognition of the English scheme in the US under Chapter 15 of the US 
Bankruptcy Code. 
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The convening order was granted, and the scheme meetings were subsequently held on 8 
November 2018.  89.48% of the Scheme Creditors (by number) attended the scheme 
meetings.  Deutsche Bank, plus 199 out of the other 202 Scheme Creditors in attendance 
(99.98% by value of claims), voted to approve the Scheme. On 13 November 2018, 
Snowden J sanctioned the scheme. 
 

 
The Decision 
 
The court convened a meeting for Deutsche Bank and a second for all other Scheme 
Creditors (as proposed by Noble), despite concerns about: (i) fees, (ii) the determination 
and adjudication mechanism for claims contained in the Scheme, and (iii) the option to risk 
participate in the new money facility. The court subsequently sanctioned the unchallenged 
Scheme. 
 
Jurisdiction 
 
Noble is incorporated in Bermuda and listed on the Singapore Stock Exchange, and had 
moved its centre of main interests to London from Hong Kong. The company submitted an 
expert report opining that the Scheme would likely be recognised as a foreign main 
proceeding under Chapter 15 of the US Bankruptcy Code. 
 
In accepting that the court had jurisdiction to convene the creditor meetings, Snowden J 
held that all the court could legitimately do at the convening stage was to indicate whether 
it was obvious that it had no jurisdiction to sanction the scheme, or whether there were 
other factors which would unquestionably lead the court to refuse to exercise its discretion 
to sanction the scheme (para 76). Here, he was satisfied that no such “roadblock” existed. 
 
At the sanction hearing, Snowden J accepted that Noble’s evidence of its move of 
operations, together with the fact that the majority of the debts compromised under the 
Scheme were governed by English law, demonstrated a sufficient connection to England 
to justify exercise of the scheme jurisdiction. He was satisfied that the specific factors 
relied on were not “illusory or merely temporary” (para 101).  He also accepted that the 
Scheme would have substantial effect, placing weight on (amongst other things) the fact 
that, because the vast majority of creditors participated in the Scheme and voted to 
approve it, the number and value of potential dissenting creditors who would conceivably 
be able to take action abroad was relatively small (para 104).  In relation to the Judgments 
Regulation, Snowden J declined to decide whether a single Scheme Creditor being 
domiciled in the UK was sufficient to meet the Art 8 “expediency” test, holding that “on any 
view”, 13 Scheme Creditors together holding c.20% of the total claims was a significant 
proportion of the Scheme Creditors, sufficient to engage and satisfy Art 8 (para 116). 
 
Single-creditor classes 
 
At the convening hearing, Snowden J explicitly confirmed that it was possible to have a 
class consisting of a sole creditor (here, Deutsche Bank) although it is more common for 
that creditor to undertake to the court to be bound by the terms of the scheme (para 94). 
 
Fees 
 
Overall, a large amount of different fees had been paid or were payable in the context of 
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the restructuring, totalling in the judge’s calculation $80.7 million (plus undisclosed legal 
fees). The fees consisted of (i) RCF waiver fees; (ii) a work fee for members of the ad hoc 
committee of creditors; (iii) an interim facility fee; and (iv) backstop lender fees, each of 
which were payable to only certain categories of Scheme Creditors. Snowden J refused to 
discount the fees as de minimis in the convening hearing and noted that, even in the 
context of Noble, the amount of fees was “not insignificant” (para 128).  
 
In relation to the work fees and the RCF waiver fees, the court noted the fact that these 
had been made to some Scheme Creditors only (i.e. the members of the ad hoc group and 
the RCF creditors) would not fracture the classes, providing the payment was made for 
legitimate reasons and was genuinely independent of the Scheme and associated 
restructuring. It would be important to ascertain that these fees did not amount to a 
“disguised part of the consideration offered under the scheme and restructuring” (para 
132). Snowden J noted that in light of the tight timetable, he was persuaded to proceed at 
the convening stage on the basis that the RCF waiver fees and the work fees did not form 
part of the consideration offered under the Scheme (para 141). 
 
In relation to the backstop fees, the court noted that these did relate directly to the 
Scheme. Nonetheless, Snowden J accepted that they did not fracture the class: they were 
not material when assessed in the context of the predicted returns to the Scheme 
Creditors as a whole, and were in line with underwriting market rates. 
 
At sanction, the court considered whether the backstop fees (which were conditional on 
sanction of the Scheme) meant that the Scheme Creditors due to receive these payments 
were not acting bona fide in voting to approve the Scheme.  Snowden J rejected this, 
largely in reliance on the fact that the great majority of Scheme Creditors not entitled to 
receive these payments had still voted in favour (para 56).  For similar reasons, the court 
rejected the suggestion that the total fees made the Scheme unfair (para 69).  
 
Adjudication 
 
The Scheme included a determination and adjudication procedure for creditor claims 
which was modelled on the statutory procedure for proof of debts in a liquidation.  
Although the process might affect the Finance Creditors and Other Creditors differently 
(since Noble was more likely to dispute the claims of the latter), the court held that this 
potential difference did not constitute a difference of rights and was not sufficient to 
fracture the class. At sanction, he judged the mechanism to be fair: it gave creditors the 
right of appeal, the named adjudicators were “manifestly highly experienced and impartial”, 
and there was in-built flexibility in regard to timeframes and procedures. 
 
New Money participation 
 
The court held that it was not necessary to constitute a separate class for Participating 
Creditors and those who elected not to participate in the new money facilities. Snowden J 
accepted that, although the Finance Creditors were (probably) more likely to elect to risk 
participate, the fact that Noble had taken steps to ensure that it was practical for the Other 
Creditors to be Participating Creditors too meant that there was a “real” (as opposed to 
merely “illusionary”) offer available to all the Scheme Creditors. 
 
At convening, Snowden J acknowledged the possibility that a dissenting Scheme Creditor 
might wish to argue at the sanction hearing e.g. that the higher returns available to 



 4 

Participating Creditors were “fundamentally unfair”. At sanction, in the absence of 
opposition, and because Noble had gone to “considerable lengths” to ensure all Scheme 
Creditors were able to risk participate and a significant majority of non-Participating 
Creditors had voted to approve the Scheme, the court held there was no basis to conclude 
the risk participation option was unfair or unreasonable. 
 
Excluded creditors 
 
At sanction, Snowden J considered the position of the holders of certain perpetual capital 
securities issued by Noble (the Excluded Creditors). The Excluded Creditors were not 
included in the Scheme on the basis that they would receive no distribution in a liquidation.  
He held that because the Scheme involved the transfer of Noble’s assets and business to 
New Noble (meaning the Excluded Creditors would be left with a claim against a worthless 
shell), they would be entitled to appear at the sanction hearing to argue that Noble’s 
assessment of where the value breaks was incorrect.  He also recognised that 
shareholders and management were together given a 30% stake in New Noble, despite 
ranking below the Excluded Creditors.  However, he rejected the idea that this made the 
Scheme defective: the Scheme Creditors were entitled to determine how to divide up the 
value of Noble, and they had credible commercial reasons for deciding to give equity to 
these groups (paras 86-88). 
 

 
 
Comment  
 
The convening judgment in particular contains a wide range of points practitioners will 
need to bear in mind for future schemes. 
 
The role of the court at convening stage 
 
It would seem that the court is drawing back somewhat from determining questions as to 
the court’s jurisdiction at convening stage. As Snowden J states, there has been a 
tendency for companies in international cases to invite the court at the convening hearing 
to consider a wide range of issues relating to international jurisdiction (para 73). 
Commercially, this makes sense as there is no merit in pursuing a scheme which is 
unlikely to be sanctioned due to lack of jurisdiction. However, as the court in Noble notes, 
questions such as whether the company has a sufficient connection and whether the 
scheme will achieve a substantial effect do not have a simple yes/no answer – and indeed, 
some of these issues may only be known at sanction stage (e.g. how many overseas 
creditors with what value of claim voted in the scheme and arguably therefore submitted to 
the English court’s jurisdiction.). 
 
Snowden J strives to find a compromise solution by suggesting that the company can 
legitimately ask at the convening stage whether it is obvious that the court does not have 
jurisdiction. This is a sentiment expressed also by Hildyard J in Re Stronghold Insurance 
Company [2018] EWHC 2909 (Ch), where he pointedly remarks: “the inaccurate 
perception that all issues affecting the jurisdiction of the court will be dealt with at the first 
stage … needs in, my view, to be corrected; and any suggestion that it is to be assumed 
from the fact that the scheme in question proceeded after the first stage, or from the fact 
that a skeleton argument for that first hearing canvassed a particular jurisdictional issue, 
that the court has been satisfied as to its jurisdiction should not be made.” (para 33). 
 
In future schemes, a careful balance will need to be sought between providing sufficient 
detail in the practice statement letter for creditors to argue points of jurisdiction and 
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providing evidence to the court to establish whether there is a “roadblock”, while not asking 
the court to ultimately determine international jurisdiction. 
 
Fees 
 
It is perhaps in relation to fees where the judgment provides the strongest signpost for 
future schemes. The court described the original evidence in relation to the circumstances 
leading to the payment of these fees as “minimalistic”, and stressed that courts can (and 
will) ask for further evidence when required. The court noted that where “any form of fees 
are offered to some, but not all scheme creditors contingently on the scheme being 
sanctioned, the Court will inevitably have to form a view about the materiality of the fees” 
when judging whether a class is fractured (para 149). The court repeated the request for 
evidence, in addition to dealing with such matters fee by fee, showing what particular 
creditors stood to gain from the restructuring that differed from that available to the general 
body of creditors; that course was not followed in Noble’s case until requested.  Snowden 
J held that, in assessing class constitution, the court was unlikely to be much assisted by 
“self-serving assertions” from creditors receiving additional fees; the court was likely to be 
more interested in argument from creditors who did not stand to receive the additional 
payments. It should be regarded as part of the role of counsel for the scheme company not 
only to identify the class issues, but also to identify how rival arguments might be put (para 
152). 
 
Timetable 
 
The timetable put forward by Noble was extremely tight; Snowden J indicated at the 
convening hearing that he would be open to hearing arguments at the sanction hearing 
from opposing creditors as to the very short timescale (para 173). Noble’s skeleton 
argument was filed the day before the hearing and estimated a “completely unrealistic” 
pre-reading and hearing time of half a day each. The fact that Noble had also already 
booked a hearing in Bermuda assumed that Noble “obviously pre-supposed that [the court] 
would make the order requested without further ado”. He suggested that, going forward, 
solicitors and counsel must ensure that the Court Listing Office is informed well in advance 
of the true extent of the matter, so that a suitable Judge can be assigned and given a 
realistic amount of pre-reading time in their schedule. Further steps should also not be 
arranged on a timetable that presumes that the court will give its decisions immediately. 
Parties who do not assist in this way may find their hearings adjourned or taken out of the 
list until adequate time can be found. The court should not be presented with “a 
metaphorical “gun to the head”” (para 179). 
 
Releases 
 
The Scheme included the release of claims “arising out of, relating to or in respect of the 
Scheme Claims and any of the facts and matters giving rise to the Scheme Claims” 
(subject to certain carve-outs, including fraud). Releases were not argued at convening but 
the point was raised at sanction. Snowden J found that: (a) the court’s jurisdiction to 
sanction a scheme which includes releases is most clearly satisfied where the scheme 
compromises guaranteed debt and, absent such a release, pursuit of the guarantor by a 
scheme creditor would undermine the compromise between the company and its creditors, 
and (b) that the releases relating to “Scheme Claims” in Noble’s case fell within this 
category.  He noted that the court’s jurisdiction was not, however, limited to guarantees 
and claims closely connected to scheme claims. Citing Far East Capital SA [2017] EWHC 
2878 (Ch), Snowden J held that a release of claims against persons involved in the 
preparation, negotiation or implementation of a scheme and their legal advisers would also 
be within the scope of Part 26; such clauses could be justified by a need not to allow 
scheme creditors to undermine the terms of the scheme itself (para 25). Finally, in regard 
to the evidence required by the courts in relation to releases, practitioners should note that 
Snowden J observed that the identities of the members of the “ad hoc group” of Scheme 
Creditors who stood to benefit from releases could be made clear in the Scheme and the 
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deed of waiver and release; counsel for the company and the ad hoc group were content 
to adopt that suggestion (para 29).  
 
Although the convening judgment explicitly suggested that Scheme Creditors might wish to 
challenge certain aspects of the Scheme on the grounds of fairness in particular, no such 
arguments were made at sanction. With no submissions from dissenting creditors, and an 
exceptionally high turnout and approvals at the scheme meetings, Snowden J accepted 
that Scheme Creditors had in effect rendered their own assessment of their commercial 
best interests. This is perhaps unsurprising, but does leave the question open as to 
whether, if faced with formal opposition, he would have made a different decision. 
 
Class composition – the correct alternate comparator 
 
A point of interest in the almost contemporaneous case of Stronghold (a case dealing with 
an insurance company’s scheme of arrangement) was the difficulty in establishing the true 
comparator (i.e. alternative if the scheme does not proceed).  Establishing the comparator 
is key to the determination of appropriate classes. In light of the regulators’ silence on their 
intended course of action (if any) due to a breach of the company’s regulatory capital 
requirements, in addition to the company’s marginal solvency, the court struggled to 
ascertain the relevant comparator (solvent liquidation, insolvent liquidation, or continued 
solvent run-off).  Hildyard J ultimately looked at the position in the “near to mid-term” and 
sided with the company that the correct comparator was a continued solvent run-off, albeit 
with a risk of liquidation in the future.  This led to his conclusion that creditors whose 
claims had been incurred but not yet reported to the policyholder (known as IBNR 
creditors) could not be placed into the same class as notified outstanding creditors.  
Accordingly, the Stronghold case is a useful update to the Re BAIC, Re Hawk and Re 
Sovereign Marine line of cases. 
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