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Case: Zinc Hotels (Investment) Limited & anr v Beveridge & ors  [2018] EWHC 1936 (Ch); 
Henry Carr J, 20 July 2018 

Synopsis: Where administrators had been appointed under para 14 Sched B1 IA 1986, 
the court had no power to appoint additional administrators (on either an interim or final 
basis) unless the conditions in para 103 Sched B1 were satisfied.  Additionally, the first 
administration objective under para 3 Sched B1 requires the retention of all or a material 
part of the business of the company, its restoration to solvency, and continuation as a 
going concern. The choice by the administrators to move on to the second objective could 
only be challenged on the grounds of bad faith or irrationality. 

Topics covered: Administration; Appointment of additional administrators: Sched 
B1 IA 1986, para 103; purposes of administration; pre-appointment engagement; 
conflict of interest. 

The Facts 

 

The case concerned an application for an interim order by shareholders whose main 
application was for the removal and replacement of administrators under para 88 Sched 
B1 IA 1986 and for other relief under paras 74 and 75 Sched B1 alleging unfair harm to 
their interests, and a claim that the administrators lacked independence due to a previous 
engagement and an alleged close relationship with a secured creditor. The application in 
question was for interim orders under paras 74(3)(d) and 74(4)(b) Sched B1, requesting 
the appointment of additional joint administrators and an order restraining the 
administrators from distributing the proceeds of any assets pending resolution of certain 
legal claims. The assets of the companies in administration were freehold and leasehold 
hotels, including the Kensington Hilton. Prior to their appointment, the administrators had 
been engaged by the secured creditor in a contingency planning exercise, including 
preparation to accept an appointment. The administrators denied any conflict of interest 
and were satisfied that their sales and marketing process was appropriate and would 
result in achieving proper market value. The directors had, prior to the appointment, 
negotiated a sale price for the Kensington Hilton, a transaction continued by the 
administrators. It was the distribution of the proceeds of this proposed sale that the 
applicant shareholders wished to restrain. 
 
 

 
The Decision 
 
The application for interim relief was dismissed. 
 
The court considered whether or not it had a power to appoint an additional interim 
administrator once the administration had commenced. Such a power either existed under 
the IA 1986 or as part of the court’s inherent jurisdiction (the common law of bankruptcy). 
The court concluded: 
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(1) it did not have power to appoint a provisional administrator before a company had been 
placed in administration; 
 
(2) once a company had been placed in administration, the court did have power to 
appoint an additional administrator, but only pursuant to para 103 Sched B1; 
 
(3) the court had power to grant an interim order to appoint an additional administrator 
pursuant to para 74(3)(d) Sched B1, but such a power was exercisable only in unusual 
circumstances; 
 
(4) the court did not have power to appoint an additional administrator, whether on an 
interim or on a final basis, unless the conditions of para 103 Sched B1 were satisfied. 
 
The administrators had been appointed by a floating charge-holder under para 14 Sched 
B1. The conditions of para 103 Sched B1 stated that an additional administrator could only 
be appointed, both on an interim and a final basis, either by the floating charge-holder or 
by the court on the application of the existing administrators. The applicants therefore had 
no standing to seek an appointment of an additional administrator. In addition, the consent 
of the existing administrators was required for any appointment of additional 
administrators. On the facts, the existing administrators actively opposed the appointment 
of additional administrators. 
 
Although the above was sufficient to deal with the case, the court went on to consider 
other arguments of the applicants in case its conclusions above were not correct. The first 
question was whether the principles in American Cyanamid v Ehthicon Ltd [1975] AC 396, 
and notably the requirement to show that there was a serious issue to be tried, applied to 
the requests for interim orders before the court.  Carr J concluded that it did.  He then 
considered whether the applicants had shown such a serious case to be tried.  The first 
alleged ground was that the administrators had a conflict of interest as a result of the 
advice which they had provided to the lenders before appointment. The court held that the 
existence of a prior relationship between an administrator and creditors was not a bar to 
the administrator taking the appointment. Indeed, the court recognised that this was 
common in practice.   Recognising that the issue would be a matter for the trial of the main 
proceedings, there was no immediate evidence of a conflict of interest.  In particular, and 
unlike some of the pre-pack cases on which the applicants relied, there was no evidence 
that the administrators would need to review work undertaken before appointment by the 
firm which employed them.  The second specific ground of complaint related to the role of 
the administrators’ solicitors.  The court also held that it was well established that there is 
no bar to the same firm of solicitors acting for both the administrator and for a creditor. 
Where there might have been a potential conflict in relation to the work of the solicitors, a 
different firm of solicitors had been instructed. Once again, there was no evidence of any 
conflict of interest. 
 
The third ground was that the administrators had failed to seek to rescue the company 
under the first statutory objective of administrations under para 3 Sched B1.  Carr J cited 
the decision of Snowden J in Davey v Money  [2018] EWHC 766 (Ch), that the decision to 
move to the second objective was only capable of being challenged on grounds of lack of 
good faith or irrationality.   The court decided that the decision of the administrators to 
pursue the second objective and seek to sell the hotels for the maximum value was the 
only option realistically open to them. There was no serious question to be tried that the 
decision of the administrators was either irrational or taken in bad faith. Equally, it was not 
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even arguably a breach of duty by the administrators to decide not to pursue certain claims 
or amounts. It was a commercial decision by the administrators. The court would not 
interfere with that commercial judgement, unless it was based on a wrong appreciation of 
the law or was conspicuously unfair to a particular creditor or counterparty.  The court also 
declined to grant an injunction to restrain distribution of the sales proceeds. 
 

 
 
Comment  
 
The case is significant in that it clarifies that the court will be reluctant to interfere under its 
inherent jurisdiction with the operation of an administration where the provisions of the IA 
1986 provide a full and detailed regime.  It was therefore only possible to appoint an 
additional administrator if the provisions of the Act could be satisfied. The question of the 
extent of the court’s inherent jurisdiction as the statutory regime governing corporate 
insolvency has become progressively more detailed has arisen in a number of cases 
recently, and was the subject of Chief Registrar Briggs' pre-dinner lecture at the ILA 
Annual Dinner which is available here. 
 
The court also confirmed a number of general points in relation to the circumstances in 
which administrators (and their legal advisors) are appointed. It is clear that, apart from 
pre-packs where different considerations may arise, it is normal practice for an 
administrator to conduct a pre-appointment investigation into the company with the 
possibility of a subsequent appointment. This echoes the recent comments of the 
Australian Federal Court in Re Ten Network Holdings Ltd [2017] BPIR 1707. It is equally 
permissible, without more, for a secured creditor’s legal advisors also to act for the 
administrator, unless or until a conflict or a possible conflict arises. 
 
The court approved dicta in Davey v Money [2018] EWHC 766 (Ch) that the first objective 
under para 3 Sched B1, the rescue of the company, required the retention of all, or a 
material part, of the business of the company, together with a restoration of the solvency of 
the company, with the company continuing to trade as a going concern. The court also 
commented on the decision of an administrator to pursue one objective over another as 
being a decision which was only capable of challenge on grounds of a lack of good faith or 
irrationality. Once a particular objective has been decided upon, the administrator owes 
duties subject to different criteria, namely: (1) fiduciary duties to act in good faith, loyally 
and for proper purposes; (2) a duty to exercise reasonable skill and care and; (3) a duty to 
take reasonable care when realising assets to obtain the best price reasonably obtainable 
including as to the choice of time to sell. 
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