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Case: Wiemer & Trachte GmbH v Tadzher [2018] EUECJ C-296/17, EU:C:2018:902; 
CJEU; 14 November 2018 

Synopsis: Under Art 3(1) of Council Regulation (EC) No 1346/2000 of 29 May 2000 on 
insolvency proceedings (EC) (the "ECIR"), the jurisdiction of the courts of the Member 
State within which insolvency proceedings have been opened to hear and determine an 
action to set aside a transaction by virtue of a debtor’s insolvency is exclusive. However, 
since June 2017, the exclusivity has been tempered by new Art 6(2) of Regulation (EU) 
2015/848 on Insolvency Proceedings (recast) (the "recast EUIR"). 

Topics covered: European Insolvency Regulations; Jurisdiction; Relationship 
between the European Insolvency Regulations and the Judgments Regulations; 
"closely connected and directly derived from" 

The Facts 

 

Wiemer & Trachte GmbH (the Company) was a limited company incorporated in Germany 
with its registered office in Dortmund and a branch in Sofia, Bulgaria. 
 
Insolvency proceedings in respect of the Company were commenced by order of the Local 
Court in Dortmund on 3 April 2007, and eventually culminated in an order opening 
insolvency proceedings on 1 June 2007. 
 
Meanwhile, on 18 and 20 April 2007, 2149.30 and 40,000 Euros were transferred from the 
Company’s Bulgarian bank account by the managing director of the Bulgarian branch of 
the Company to Mr Tadzher for travel expenses and an advance on travel expenses. 
 
The Company brought proceedings in the Sofia City Court claiming that such transactions 
were invalid because they had taken place after insolvency proceedings had opened. Mr 
Tadzher contended that the Sofia City Court lacked jurisdiction. Following the 
determination of the proceedings and appeals, the claim came before the Supreme Court 
of Cassation in Sofia, which decided to stay the proceedings and refer various questions to 
the CJEU for a preliminary ruling. 
 
 

 
Question referred 
 
Whether Art 3(1) ECIR is to be interpreted as meaning that the jurisdiction of the courts of 
the Member State within the territory of which insolvency proceedings have been opened 
to hear and determine an action to set a transaction aside by virtue of the debtor’s 
insolvency which has been brought against a defendant whose registered office or habitual 
residence is in another Member State is exclusive, or whether the liquidator may also bring 
such an action to set aside before a court of the Member State in which the defendant has 
his registered office or habitual residence. 
 

Wiemer & Trachte – jurisdiction under ECIR to hear closely 
connected claims is exclusive (but has changed under 

EUIR) 
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The Decision 
 
The CJEU held that the jurisdiction of the German court to hear and determine the action 
to set aside a transaction by reason of the debtor’s insolvency was exclusive. An action to 
set aside a transaction where it derives from insolvency proceedings and is closely 
connected with them is covered by the ECIR and not the Judgments Regulation (44/2001), 
which excludes from its ambit actions falling within the scope of the ECIR (Seagon, 
C‑339/07, EU:C:2009:83, see technical bulletin 198). The ECIR does not lay down any 
rules concerning the allocation of international jurisdiction to the courts of the Member 
State where the defendant has its registered office or habitual residence. Jurisdiction 
remains with the court opening insolvency proceedings. 
 

 
 
Comment  
 
Whilst this case involved the predecessor of the Recast EUIR, it is not thought that the 
changes to Art 3 concerning COMI will affect the issue being considered here. However, it 
is necessary to consider the provisions of Art 6 Recast EUIR (and in particular Art 6(2)), 
which are set out below, and which do involve international jurisdiction: 
 
Article 6: Jurisdiction for actions deriving directly from insolvency proceedings and 
closely linked with them 
 
1.   The courts of the Member State within the territory of which insolvency proceedings 
have been opened in accordance with Article 3 shall have jurisdiction for any action which 
derives directly from the insolvency proceedings and is closely linked with them, such as 
avoidance actions. 
 
2.   Where an action referred to in paragraph 1 is related to an action in civil and 
commercial matters against the same defendant, the insolvency practitioner may bring 
both actions before the courts of the Member State within the territory of which the 
defendant is domiciled, or, where the action is brought against several defendants, before 
the courts of the Member State within the territory of which any of them is domiciled, 
provided that those courts have jurisdiction pursuant to Regulation (EU) No 1215/2012. 
 
The first subparagraph shall apply to the debtor in possession, provided that national law 
allows the debtor in possession to bring actions on behalf of the insolvency estate. 
 
3.   For the purpose of paragraph 2, actions are deemed to be related where they are so 
closely connected that it is expedient to hear and determine them together to avoid the risk 
of irreconcilable judgments resulting from separate proceedings. 
 
Art 6 addresses international jurisdiction, which was not the case with the ECIR, so if 
applicable it can have the effect of making the jurisdiction under Art 3 non-exclusive. 
 
Of course, the position after Brexit remains unclear. 
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"A front office approach to a back office service" independent Agent and Trustee of choice - 

principal sponsor of the ILA.” 

 

 

 


