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The pitfalls of twilight trusts 

At a time when a company is experiencing financial distress, directors may be advised to 

create a commercial trust to alleviate their concerns over causing the company to continue 

to trade.  However, the establishment of these so-called ‘twilight trusts’ can create a 

minefield for directors (and their legal advisers), and for the trustees who are required to 

administer them.  In this bulletin, we examine some of the legal and practical issues 

involved in setting up a twilight trust. 

 

 

The position of directors trading in the „twilight zone‟ – when they are aware that an insolvent liquidation is 

unlikely to be avoided – is an uncomfortable one.   Directors may take the decision to continue to trade in 

these circumstances to facilitate a pre-packaged or other insolvent sale of the business.  Yet, directors‟ 

duties and s 214 IA 1986 are clear that liabilities should not be incurred at a time when it is uncertain they 

can be met.  To avoid liability, directors must take every step during this period to minimise the potential loss 

to creditors in the event of an insolvent liquidation.   

 

For directors who are faced with this dilemma, it is becoming increasingly common to ring-fence money into 

a trust account to meet the liabilities of customers or suppliers.  This is particularly relevant to the retail or 

travel sectors where customers may pay significant deposits in advance of goods being delivered or services 

being provided.  A customer who has paid a deposit but is awaiting delivery of goods at the date of 

insolvency is an unsecured creditor for the value of his goods.
1
  In contrast, if the customer pays by credit 

card (or enters into a finance agreement), he will have a claim against his card issuer by virtue of s 75 of the 

Consumer Credit Act 1974
2
. 

 

                                                      
1 The Cork Committee (Report of the Review Committee on Insolvency Law and Practice 1982, Cmdn 8558) 
recommended against deposits by customers being awarded preferential status in an insolvency or imposing an 
obligation that they be paid into a trust account until the goods are delivered.  Instead the recommended remedy of 
the Cork Committee, which was adopted and enacted in the IA 1986, was the new concept of wrongful trading. 
2 The card issuer will be an unsecured creditor of the insolvent company by subrogation, but is arguably in a position 
to be better informed of the financial position of the retailer than consumers.  It may also protect itself by taking 
security for its merchant facilities. 
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The rationale behind twilight trusts is that debts incurred during the twilight period will be matched by money 

placed on trust so that the position of creditors or suppliers is not prejudiced by the company continuing to 

trade.  Placing the funds on trust is a straightforward means of excluding the funds from the administration of 

the insolvent estate.  In a trust for customers, deposits are paid into a trust account and paid out to the 

company on delivery of goods (or provision of services) to customers.  In the case of a supplier trust, 

payments are made to the trust account as orders for supplies are made (or consignment or ROT stock is 

consumed), and monies withdrawn on the next supplier payment date. 

 

Setting up a twilight trust 

 

The creation of a valid trust requires three certainties to exist: a certainty of objects, a certainty of subject-

matter and a certainty of intention.   

 

For there to be a certainty of objects, it must be possible to determine who the beneficiaries are, either 

individually or as members of a class. 

 

Certainty of subject-matter means there must be some identifiable trust property to which the trust relates, 

and the interests to be taken by the beneficiaries or classes of beneficiary must be ascertainable.   

 

Finally, there must be a sufficiently clear intention to create a trust.  The intention may be express (such as 

by a declaration of trust or a trust deed), or inferred in the circumstances.   No particular form  is required nor 

is it necessary for the word “trust” (or an equivalent) to be used.   

 

Payment into a separate bank account is a useful indication of an intention to create a trust.  In Re Kayford 

Ltd( In Liquidation)
3
, a mail order company in financial difficulties was advised by its accountants to open a 

separate trust account and to pay into it payments received from customers for goods not delivered to them.  

Payments were to be withdrawn only if the goods were later delivered.  The company transferred the 

payments into a dormant deposit account in the company‟s name, rather than a designated trust account.  

Megarry J considered the evidence of the instructions of the company‟s managing director to his bank 

manager, and the deposit of money into the separate account, and held a sufficient intention to create a trust 

had been manifested.   

 

Similarly, in Re Chelsea Cloisters Ltd
4
, a landlord of a block of flats who was experiencing financial trouble, 

began paying tenants‟ deposits into a separate account. The Court of Appeal held that the opening of, and 

transfer of deposits into, a separate account indicated an unequivocal intention to create a trust over the 

monies.   

 

In contrast, in Re Multi Guarantee Co Ltd
5
 the payment of funds into a separate account was not sufficient to 

outweigh other evidence which undermined the existence of an intention to create a trust.  An electrical 

retailer collected premiums from its customers and paid these to MG in return for extended warranty cover.  

After the retailer expressed concerns over MG‟s insurance cover, premiums were paid into a joint bank 

account in the names of both the retailer and MG.  MG was later wound up.  The Court of Appeal held that 

MG‟s director never manifested a sufficient intention to create a trust in favour of the retailer (or its 

customers).  Rather, the account was in the nature of a suspense account pending agreement between the 

parties as to the outcome of the funds, and, consequently the premiums formed part of the MG‟s general 

assets. 

 

Often the best means of recording a company‟s intention to create a trust is by the preparation of an express 

trust document signed by the settlor.  However, the pressure of an insolvency scenario can leave limited time 

for drafting a comprehensive trust document.  Members should take comfort that an all-singing, all-dancing 

                                                      
3 [1975] 1 WLR 279. 
4 (1980) 41 P&CR 98. 
5 [1987] BCLC 257. 



  3 

trust deed is not essential for the creation of a trust.  Depending on the complexity of the trust being created, 

it may be sufficient to advise clients to pay monies into a segregated account along with carefully drafted 

board minutes recording the company‟s intention that such monies are to be repaid in the event that the 

company cannot fulfil its orders.   Directors will need to ensure they are given authority in the company‟s 

memorandum and articles to create a commercial trust, and should record in minutes their reasoning for 

doing so. 

 

Identifying the customers / suppliers 

 

A key element will be identifying the customers or suppliers who are to benefit from the trust property.  This 

can be difficult where the beneficiaries are likely to change on a regular, sometimes daily, basis.  For 

instance, in a customer trust, as orders are processed and customers receive their orders, they fall out of the 

class of beneficiaries and are replaced by new customers.   

 

One method is to identify the beneficiaries in the declaration of trust by reference to a list of named 

customers or suppliers.  This was done in OT Computers Ltd (in administration) v First National Tricity 

Finance Ltd
6
 which involved a retailer of computer products.  Following a failed company takeover, the 

directors instructed its bankers to open two new accounts; one for the payment of customer deposits, and 

one for „payments due to urgent suppliers‟.  The directors later executed a trust deed which purported to 

create twilight trusts by reference to schedules listing the company‟s creditors.  The directors attempted to 

maintain lists of customers and suppliers and their claims but in the case of suppliers, the only evidence was 

a copy of an incomplete computer spreadsheet, printed the day after the administration order.   

 

Pumfrey J held that the identification of potential beneficiaries in the account-opening instructions as „urgent 

suppliers‟ was too vague.  Likewise, the deed was unsuccessful in identifying the supplier beneficiaries.  The 

judge held it was necessary that there be a clear supplier schedule in existence at the time the deed was 

executed or if created later,  it must be at a time when the directors were still empowered to effect a 

disposition of the company‟s property. 

 

A general description of the class of beneficiaries in any declaration of trust will suffice for identification (for 

e.g. „any person to whom the company incurs new liabilities‟).  However, if the names and addresses of the 

beneficiaries are readily available to the insolvency practitioner who is subsequently appointed to insolvent 

company, this will assist in his task of administering the trust and reduce administrative costs. 

 

Identifying trust property  

 

In setting up trust accounts, directors should be mindful of the flow of monies into those accounts, to ensure 

that at the end of the day, there is trust property to meet the claims of the beneficiaries.  For practical 

reasons, it may be necessary for all receipts to be paid into the company‟s trading account before being 

transferred into segregated accounts for customers or suppliers.  However, this flow of funds will require 

regular transfers between accounts and monitoring by the directors as the commencement of insolvency 

proceedings will result in any transfers being stopped at any time. 

 

This occurred in BA Peters plc,
7
 where the ship broker failed to pay deposits received by two sets of its 

customers, the Atkinsons and Clarkes into its client account.  Just prior to administration, the company 

realising its failure, attempted to rectify the position by transferring the deposits (less commission) into its 

client account.  However the transfer was reversed by its bankers.  The customers‟ attempt to be paid out of 

the credit balance of the client account, on the basis of the principle of impoundment, failed with Lord 

Neuberger cautioning that “… the court should not be too ready to extend the circumstances in which 

proprietary or other equitable claims can be made in insolvent situations, bearing in mind the consequences 

                                                      
6 [2003] EWHC 1010 (Ch). 
7  [2009] EWCA 1604.  This case was discussed in bulletins June 2008 #152 (Trust Accounts and Administration) and 
March 2009 #192 (Trust Accounts and Administration in the Court of Appeal). 
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to unsecured creditors.”  Consequently, the Court of Appeal held that since the deposits paid by the 

Atkinsons and the Clarkes had been paid into the broker‟s overdrawn current account, there had never been 

a fund on which a trust obligation or proprietary claim could bite.   

 

A similar issue arose in Re Global Trader Europe Limited
8
 where a company (regulated by the FSA and 

subject to its client money rules) offering spread betting to its clients went into administration and then 

liquidation.  The liquidators made an application to court to determine whether and, if so, to what extent, 

clients had proprietary claims to the money held by the company, whether or not the money was held in 

segregated accounts.  The judge had no difficulty in establishing that the company had breached the FSA 

client money rules regarding segregation of client monies or its contractual arrangements with clients.  

However, neither of these breaches would elevate clients to the position where they were entitled to share in 

the segregated assets.  On a construction of the FSA rules, only clients whose monies had been paid into 

the segregated account were entitled to share in the segregated funds.   

 

Assuming there are funds in the trust account on insolvency, what happens if there is a shortfall?  How are 

the interests of beneficiaries to be determined?  In Re Sendo International Ltd,
9
  Blackburne J approached 

this question from a construction of the relevant trust deeds and held that the funds held in the trust accounts 

was able to be distributed by way of a pro rata distribution (net of expenses and remuneration) to the 

identified beneficiaries.  In Re Global Trader Europe Limited, the answer was itself provided by the FSA 

client money rules.  If there was a shortfall in the client money pool, the rules stipulate that all clients who 

have a claim in the pool would share pro rata in relation to their original entitlement and the rules also 

provide for the costs of distribution to be paid from the pool. 

 

The consequences of what happens if there is a shortfall on a trust account was considered in Brazzill v 

Willoughby
10

.  In that case, the UK subsidiary (KSF) of the Icelandic bank Kaupthing Bank HF, was issued 

with a supervisory notice by the FSA, requiring it to open a trust account and credit the account with an 

amount equal to deposits made by customers days before the company went into administration.  The judge 

concluded that, on a construction of the supervisory notice, the beneficiaries of the trust account were all 

customers who had made deposits in the period prior to administration, regardless of whether matching 

funds had been put into the account by KSF.  The resulting shortfall on the account was to be borne pari 

passu by the trust beneficiaries.  The judge further held that whilst KSF was in breach of the supervisory 

notice, the breach did not constitute a breach of trust
11

 nor was KSF prevented from exercising its right of 

withdrawal from the trust account for the amount of deposits which it had repaid from its own funds to 

customers in the period prior to administration.   

 

Members may wish to consider conferring a discretion in the trust deed upon the trustee to deal with the 

issue of potential underfunding of the trust assets.   

 

Risk of preference  

 

An important consideration in establishing a twilight trust is whether there is any preference issues.  The risk 

occurs when a company declares a trust over receipts at a time when its customers or suppliers are already 

creditors of the company.  Then, the key question is whether, in declaring the trust, the company has been 

influenced by a desire to put the creditor in a better position: Re MC Bacon Limited.
12

 

 

                                                      
8 [2009] EWHC 602.  See bulletin March 2009 #192 (Trust Accounts and Administration in the Court of Appeal) 
9 [2007] BCC 491.  See December 2008 #2 (Sendo International Limited and Farepak Food & Gifts Limited) for a more 
detailed description of the case.  In BA Peters plc, the Court of Appeal left the question open. 
10 [2009] EWHC 1633 (Peter Smith J) at para 139. 
11 The deposits were not trust monies when received by KSF from customers, and at best the failure by KSF to transfer 
a matching amount to the trust account resulted in an unsecured claim in damages. 
12 [1990] BCLC 234. 
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The issue of preference in the context of a twilight trust was considered by Mann J in Farepak Food & Gifts 

Ltd (in administration).
13

  Customers made contributions towards a Christmas hamper scheme run by 

Farepak which were paid to it via its agents.  Three days prior to administration of the company, the 

company ceased trading and executed a declaration of trust over its receipts in favour of its customers.  

Mann J considered that the directors would have been unable to argue that there was no intention to prefer 

present given the whole purpose of the trust was „to do just that‟.  An important detail was that the purported 

trust money was funds received by the company after the decision by the directors that the company would 

cease trading. 

 

Where it can be shown that the true motive behind the establishment of a twilight trust is to enable a 

company to continue to trade, the situation may be different.  In Re Lewis’s of Leicester Ltd
14

, an insolvent 

department store went into administration prior to Christmas with the intention of trading through the January 

sales period.  Prior to Christmas, the store began to segregate money received by it for its in-store 

concessions.  Robert Walker J held that the funds were held on trust for the concession-holders but there 

was no „desire to prefer‟ by the store for the purposes of s 239.
15

  He found the store (1) had been concerned 

to avoid the defection of concession holders in the lead-up to their busy Christmas period, and (2) believed 

that certain concession-holders were entitled to have their earnings segregated under their contract terms.   

 

Consent of secured creditor 

 

It may be necessary for the company to obtain a release of security from its financier to create an effective 

trust.  The financier may be prepared to release security where short-term funding is necessary to implement 

a corporate solution, particularly where it avoids the need for new money.  Where there is fixed and floating 

security over the assets of the company, a release will be required for the funds which are to become the 

subject of the trust.  Consideration should also be given as to whether the funds would be caught by any 

security over „book debts‟. 

 

Trusts arising by operation of law 

 

In the absence of a valid express trust, creditors may be protected by trusts which arise by operation of law. 

 

Resulting trust 

 

The simplest means of protecting a creditor who pays money upfront for goods or services is through the 

creation of a resulting trust (or Quistclose trust).  Where money is paid over to a company for a specific 

purpose, the payer may, in the event of the failure of the purpose, be entitled to claim its money back on the 

basis of a resulting trust.  Hence, in Re EVTR
16

, the appellant was able to recover his money which he had 

released to EVTR „for the sole purpose of buying new equipment‟, after EVTR‟s bankers had appointed 

receivers and the purchase of the equipment had collapsed. 

 

For a resulting trust to arise (and not a loan), the payment must be treated as separate from the assets of the 

company, pending the fulfilment of the specific purpose.  This may prove impracticable for many businesses.  

In Farepak, Mann J noted that for the customers‟ payments to be held on resulting trust, Farepak would need 

to have kept all the customer money in a separate account from January until November, untouched until the 

redemption of goods or vouchers.  He rejected the argument as being wholly inconsistent with the 

company‟s business model.  

 

 

                                                      
13 [2008] B.C.C 22.  See bulletin #2 of 2007 for a more detailed description of the case. 
14 [1995] 1 BCLC 428. 
15 He also held that there was no issue under s 238 IA 1986 of the trust being characterised as a transaction at 
undervalue. 
16 [1987] BCLC 646. 
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Constructive trust 

 

Where a company takes the final decision to cease trading but continues to receive sums in payment of 

goods or services, the company may be held to be a constructive trustee in respect of the payments 

received on the basis of the principle in Neste Oy v Lloyds Bank plc.
17

  In Farepak, Mann J said, by way of 

dicta, that there was a strong argument for saying that money which had been received by the company at a 

time when there was bound to be a total failure of consideration would be held by the company as 

constructive trustee, and as such would lie outside the assets available to the company‟s general creditors.   

 

Position of directors 

 

Often the primary driver behind establishing a twilight trust will be directors‟ concerns over wrongful trading, 

and the potential risk of disqualification. 

 

Statement in Practice 4 (Disqualification of Directors) provides that the taking of deposits for goods or 

services ultimately not supplied is one of the matters which the Disqualification Unit is particularly concerned 

when considering conduct which may render a director unfit to be concerned in the management of a 

company.  Directors of regulated entities also need to be particularly vigilant.  The Global Trader case 

highlights that the FSA client money rules do not override trust law principles and the FSA has highlighted an 

increased focus in this area.  Directors will be exposed to fines or other FSA sanctions for failures to comply 

with regulations protecting client monies. 

 

Whilst scrutiny is being applied to companies in financial difficulties that accept customer deposits, the 

establishment of a twilight trust may not be the simple answer.  If a company is dependant on customer 

deposits for its working capital, setting up a twilight trust may be difficult or near impossible and starving the 

company of cash at a critical time may not be an option.  In such circumstances, directors must give careful 

consideration as to the position of the company and whether an insolvent liquidation is unlikely to be 

avoided.   

 

This was the scenario faced by directors in the World of Leather case.
18

  In that case, the Secretary of State 

issued disqualification proceedings against the former directors of two public companies in a furniture retail 

group, alleging unfitness under s 6 of the Company Directors Disqualification Act 1986.  For five months, the 

directors had used customer deposits for furniture as working capital whilst proactively exploring a sale of the 

group.  A sale was unable to be concluded and the companies went into administration.  The case against 

the directors was that they had caused or allowed the companies to trade at the risk of cash-paying 

customers, without taking sufficient steps to ensure that, in the event that the companies were unable to find 

a buyer, the cash-paying customers would receive either the goods ordered or a full refund. 

 

Blackburne J noted that the companies legislation does not impose on directors a statutory duty to ensure 

that their company does not trade whilst insolvent, nor a duty to ensure that the company does not trade at a 

loss.  Rather, two further criteria was required for a director to qualify for disqualification: 

 The conduct of the director complained of must ordinarily be either dishonest or otherwise lacking in 

commercial probity or display incompetence to a marked degree; and 

 Such conduct must make that director unfit to be concerned in the management of the company. 

 

In order to establish „unfitness‟, there must ordinarily be an additional ingredient that, at the time that the 

credit was taken (or the advance payment received), the director knew or should know that there was no 

reasonable prospect of his company avoiding insolvency.  On the facts, Blackburne J was unable to 

characterise the directors‟ conduct as unfit; indeed he found no real grounds for criticising the directors‟ 

conduct at all. 

 

                                                      
17[1983] 2 Lloyds Rep 658. 
18 Secretary of State for Trade and Industry v Gill [2006] BCC 725; [2004] EWHC 933 (Ch).   
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The case is noteworthy for two reasons: 

 

1) The directors had been vigilant in taking professional advice from lawyers, insolvency practitioners 

and accountants throughout the period.  At no time were the directors advised that the deposits must 

be segregated or to cease trading if it were not possible to trade without the deposits, and as such 

the judge noted it was difficult to argue that the directors had acted improperly; and   

 

The case is an example of how the courts are reluctant to apply the benefit of hindsight to assessing whether 

difficult commercial decisions taken by directors in the run-up to insolvency are incorrect. 

 

 


