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Cross-border Themed Bulletin 

Part 1 – Reaching across the Group 

A recurring challenge for advisers to multi-national groups suffering financial difficulties is 

how to achieve the most effective restructuring of the corporate group. One aspect of this 

challenge is how to approach the fact that there is no treaty, convention or formalised 

framework which enables companies within the same corporate group, registered in 

different legal jurisdictions, to be placed into consolidated or fully-integrated rescue or 

liquidation proceedings in the same jurisdiction1. In addition, once insolvency proceedings 

have been opened in one jurisdiction, it may be possible to open secondary2 or ancillary 

insolvency proceedings in respect of the same company in another jurisdiction3. These two 

factors mean that it can be difficult for one jurisdiction and one set of insolvency 

officeholders to take centralised control of a restructuring of a multi-national corporate 

group.  

 

In Part 1 of this Cross-border Themed Bulletin the ILA Technical Committee wishes to draw 

to the attention of its members two recent cases, one in the English High Court (Re Nortel 

Networks AS & Ors [2009] EWHC 206(Ch)) and one in New York’s Bankruptcy Court 

(Lyondell Chemical Company, Case No 09-10023), in which innovative techniques have 

been adopted to assist the coordinated rescue of a multi-national corporate group. The 

second part of the Themed Bulletin, which will follow, will look at how different European 

courts have approached the issue of identifying the CoMIs of companies within a common 

group, post the ECJ's decision in Eurofood. 

 

 

 

 

                                                      
1 Various European courts interpreting the EC Insolvency Regulation (the ‘Regulation’) have in some cases allowed 
companies registered in different EU Member States within the same corporate group to be placed into rescue 
proceedings in the same EU Member State. However, these decisions have been reached on the basis that each 
company's centre of main interests (‘CoMI’) is in the same EU Member State. The CoMI of each separate subsidiary 
must be assessed by the courts individually. A number of the decisions will be considered further in Part 2 of the Cross-
border Themed Bulletin.  

 
2 In relation to companies to which the Regulation applies secondary proceedings can be opened in the EU Member 
State where the company possesses an establishment. 

 
3
The opening of two sets of insolvency proceedings in relation to the same company may give rise to difficulties as to 

how those proceedings will interrelate and is likely add a further layer of costs. 
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Re Nortel Networks 

 

By way of background, the Nortel Group is a global supplier of telecommunication and computer 

networking solutions. The ultimate parent company had sought protection in Canada under the Companies’ 

Creditors Arrangement Act pursuant to which a stay of proceedings against the Canadian debtors had been 

granted. Ernst and Young had been appointed as monitor of the Canadian debtors (an office broadly 

analogous to UK administrators). Several US subsidiaries had made voluntary chapter 11 filings and as a 

result benefited from the US Bankruptcy Code’s automatic stay on creditors commencing or continuing 

proceedings or enforcement. Simultaneously, synchronised administration orders had been made by the 

English High Court over some 19 group companies which had registered offices in different EU Member 

States (the ‘EU Nortel Group’). The administrators are partners in Ernst and Young. The initial orders 

appointing the administrators included in each case a determination that the English administration 

proceedings were mainproceedings within the meaning of the Regulation. No transcript of the initial hearing 

at which Blackburne J made the administration orders is, however, available (thus preventing us from 

making a considered comment in relation to this case on CoMIs of groups post-Eurofood). 

 

Blackburne J at the initial hearing also granted a series of what, borrowing loosely from US bankruptcy 

terminology, were termed ‘Day One Orders’. These authorised the administrators, in their discretion, to make 

payments to employees and preferential creditors of each of the companies corresponding to the amounts 

those creditors would otherwise receive if secondary insolvency proceedings were opened in the relevant EU 

Member State. Members will recall that similar types of order have been made in previous cases.4 What is 

striking in the Nortel case is the fact that an order was made as soon as proceedings were commenced, the 

administrators having presumably anticipated that these orders would help them achieve an integrated 

restructuring plan for the group. We would anticipate that there is likely to be an increase in the practice of 

making ‘Day One Orders’ in similar circumstances, as in practical terms, overseas creditors may be 

reassured by a power contained in or endorsed by a court order which allows local distribution priorities to be 

respected and this might be the most effective way of heading off the opening of secondary proceedings. 

Due to the highly integrated trading relationships between the Nortel Group companies, the English 

administrators took the view that the best option available to maximise value for the creditors of each EU 

Nortel Group company was through a coordinated reorganisation of the whole EU Nortel Group. This 

required the companies in the EU Nortel Group to continue trading. However, the continued trading of the 

EU Nortel Group as a whole would be difficult if secondary proceedings were opened in respect of a Nortel 

Group company. Only liquidation procedures are available as secondary proceedings and the opening of 

liquidation proceedings in relation to a EU Nortel Group company would likely hinder that entity from trading 

or even prevent it from trading altogether.5 Thus there was a desire on the part of the administrators to 

prevent secondary proceedings from being opened. The ‘Day One Orders’ went some way in removing a 

reason for local creditors to apply to open secondary proceedings, but the English administrators went one 

step further and asked the English court to send requests to courts in other EU Member States asking that: 

(i) those courts give the administrators prior notice of any application in their local jurisdictions to open 

secondary proceedings; and (ii) give the administrators an opportunity to be heard on any such application. 

Patten J was satisfied such letters of request should be sent, as if any secondary proceedings were 

instigated, this would effectively exclude the relevant entity from an integrated group rescue solution. Patten 

J held that the English court had the power to send the letters of request under its inherent jurisdiction and 

Article 31(2) of the Regulation. Article 31(2) expressly requires liquidators (i.e. office holders) in main and 

secondary proceedings to cooperate with one another and Patten J noted with approval that this duty had 

been interpreted in other EU Member States as incorporating or reflecting a wider obligation which extended 

to the courts which exercised control of insolvency proceedings. Patten J commented that it was desirable 

for the court dealing with an application to open secondary proceedings to be provided with the reasons why 

                                                      
4 Re MG Rover Belux SA/NV [2006] EWHC 3426 and Collins & Aikman 2006 EWHC 1343. These decisions are authority 
for the fact that in the context of administration proceedings the English court has jurisdiction to order that distributions 
be made in accordance with the law of another EU Member State. 
5 The opening of secondary proceedings is also likely to add to costs, as the appointment of another set of officeholders 
adds an extra layer of expense which may not be justified where local creditors' and employees' rights are adequately 
protected. Furthermore, a common set of officeholders which has been appointed across the group may be able to 
obtain cost savings, for example by conducting any sales process on a group-wide basis. 
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such proceedings may have an adverse impact on the main proceedings. The benefit of this information 

being available had been demonstrated by the decision of the French Court of Appeal in MG Rover.6 

 

Lyondell Chemical Company 

 
Meanwhile in developments across the pond, US Bankruptcy Judge Robert Gerber (Southern District of New 
York) went somewhat further in granting injunctions (or in US terms, temporary restraining orders, (‘TRO’s)). 
The TROs prevented for 60 days specified creditors of Lyondell Chemical Company group subsidiaries, 
which had filed for chapter 11 protection (‘the Debtors’), from commencing involuntary insolvency 
proceedings outside of the US against the Debtors’ parent company, LyondellBasell Industries AF SCA 
(‘LBIAF’). Some of the creditors had the benefit of guarantees which 
LBIAF had given for debts incurred by the Debtors in their dealings with them and others were noteholders of 
LBIAF. The case also involved the US Bankruptcy court approving record levels of superpriority rescue 
finance, known as debtor in possession or ‘DIP’ finance totalling US $8bn.The making of the TROs in 
particular is significant, however, because: 
 
(i) LBIAF is a Luxembourg incorporated company which carries on business in the Netherlands and the US 
court made the TROs notwithstanding its acknowledgment that LBIAF had its CoMI in either Luxembourg or 
the Netherlands. 
 
(ii) LBIAF was not, at the time the TROs were made, subject to chapter 11 protection so that the TROs 
provided LBIAF with a moratorium without it having first to open insolvency proceedings. Judge Gerber 
concluded that he had power to make the TROs pursuant to Section 105 of the Bankruptcy Code. This 
section provides US Bankruptcy Court judges with a wide discretion ‘to issue any order, process or judgment 
that is necessary or appropriate’ to carry out a chapter 11 restructuring. In a bench decision, the judge 
explained that he had arrived at the following findings of fact before exercising his discretion: 
 
(a) The group (including the Debtors and other group companies which had not filed) operated as an 
integrated enterprise through the worldwide coordination of their business and their operation as a vertically 
integrated group of companies, and the Group would benefit in their attempts to restructure by maintaining 
this.  
 
(b) Whilst a voluntary, properly planned and organised restructuring of LBIAF would not result in irreparable 
injury, an involuntary proceeding against any of the European non-debtor entities ‘would be a disaster and 
the resulting injury would indeed be irreparable.’ 
 
(c) An involuntary filing against any of the European non-debtor entities would be a breach of the terms of 
the DIP finance which provided the Debtors and non-debtors, including those in Europe, with funding that 
was essential to their survival and to the Debtors’ ability to achieve a reorganisation. Judge Gerber also went 
on to say that he had no doubt that the TROs could be enforced against any person with notice of the 
injunction, including those abroad, given that the creditors had entered into US law governed contracts and 
they had agreed to submit to the jurisdiction of the US court. It should be noted that LBIAF has since filed for 
chapter 11 protection and therefore benefits from the automatic stay and the TRO is no longer necessary. 
 

Comment 
 
These two cases illustrate that courts are inclined to embrace ideas which will allow control of corporate 
rescues to be centralised in the hands of one jurisdiction and one set of officeholders. The aim of both the 
English and US courts was the same in both cases: avoiding the opening of insolvency proceedings in 
another jurisdiction which were likely to be detrimental to rescuing the relevant corporate group as a going 
concern. 
 
In respect of the effectiveness of the US court's TRO, the question of whether a TRO will have extraterritorial 
effect depends on whether the US court has personal jurisdiction over the foreign creditor or whether the 
foreign court will choose to enforce the US order. In practice it is doubtful, or at best uncertain, whether such 
an order would be enforced by a EU Member State in respect of a company with its CoMI located in Europe.  

                                                      
6 [2006] I.L.Pr.32. The French court declined to open secondary proceedings, having heard the administrators in the 
English main proceedings, on the pragmatic grounds that secondary proceedings would provide no advantage. 
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The courts of the EU Member States may prefer to approach the question of whether relief in the form of a 
stay is permissible or appropriate in circumstances where orders have been made against an insolvent 
debtor by applying local insolvency law. In commercial terms, however, the TRO had the effect of stopping 
the noteholder and guarantor creditors from pursuing insolvency proceedings within Europe, the affected 
creditors presumably concerned about being subject to the personal jurisdiction of the US courts and hence 
at risk to penal contempt proceedings in the US if they ignored the US court orders. In practice, key financial 
creditors participating in any sizeable cross-border restructuring will commonly, if not invariably, have assets 
in the US which could be seized on to meet any claim by way of punitive damages which may be made for 
breach of the automatic stay or a TRO. It follows then that similar TROs to those seen in the Lyondell case 
may recur in the current wave of US-led restructurings. The ILA recognises that there are likely to be 
different schools of thought here. On the one hand there will be critics of this approach who consider this to 
be an example of the US court’s exorbitant jurisdiction. On the other hand, there will be the pragmatists who 
recognise that the approach taken by the judge in Lyondell was the one most likely to achieve a 
restructuring, in the absence of both a formalised framework for the restructuring or insolvency of groups and 
provisions for rescue finance in Europe as effective and flexible as the US’ DIP finance. 

 


