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Introduction

Governments of any political complexion are, thankfully, often looking for ways to spend 

less money.  One of the ideas they have come up with relatively recently has involved an

increasing level of alignment between the public and private sectors.  In its most modest 

form, this is illustrated by the creation of Trading Funds and Next-Step Executive Agencies 

within Government Departments.  This does not involve the creation of separate legal 

entities, but what the Government is seeking to do is to borrow accounting concepts and 

practices from the private sector and apply them in the provision of public services in the 

interests of economy and efficiency.  At the other extreme, there are obviously many 

situations where the provision of public services has been assigned wholesale to the private 

sector.  In its most extreme form, this has occurred with the privatisation of previously 

nationalised industries, such as the railways and the telephones.  But there also a number of 

halfway houses – contracting out under the Deregulation and Contracting Out Act 1994, and 

the various Public Private Partnerships and Private Finance Initiatives that have emerged in 

the last decade or two, which by one means or another involve public authorities getting into 

contractual relationships with private enterprise.

Now, as we all know, wherever contracts are made they are equally likely to be broken:  and 

where money is to be made from a contract, it is equally likely to be lost.  So what we are 

beginning to see for the first time is the encroachment of insolvency law into the public 

sector.  And it has encroached pretty far, pretty fast.  The two areas in which its chill wind 

has been felt most keenly are in the railways and the health service.  The most obvious 
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example is Railtrack, which went into administration in 2001.  The National Health Service 

has not fared quite so badly, but in June this year it was estimated to have a deficit of £521 

million, and projected job losses of 15,000. Considering that it is the single largest employer 

in Europe, this is not a healthy state for it to be in.

So, public sector insolvency is likely to be big news, and it is likely to be big business.  What 

I want to look at (briefly, you will be pleased to hear) is a number of different legal issues 

that arise in this twilight zone between the public and private sectors.

• First, I would like to make a few observations about the nature of the contractual 

relationship between Government and the private sector, and look at some of its unique 

features.

• Secondly, I would like to look in a little more detail at the way in which public law 

principles can impact on what are, otherwise, commercial relations.

• Thirdly, I would like to deal with the Government as a source of funds – in other words, 

the various ways in which people might try to extract money or services from the 

Government.

• Fourthly, I want to mention a number of legal restraints on the Government’s ability to 

act as a source of funding.

• Fifthly, I will look briefly at the incidence of insolvency in relation to public service 

providers.

• Sixthly, I will deal with the impact of the public interest in such insolvencies.

• Seventhly, I will comment briefly on what insolvency practitioners can do in this field.
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I. The nature of the relationship

Starting, then, with some general observations – One of the most striking features of any 

contractual relations, and (as a result) of any contractual disputes, between the Government 

and the private sector is their sheer scale.  This obviously has significant potential advantages 

and potential disadvantages for both parties.  If things go well, they can go very well.  But if 

they go badly, they can go very badly indeed.  And apart from magnifying the potential up-

sides and the potential down-sides, the scale of an operation can also make the problem 

almost intractable when things start to go wrong. The Government may find itself so heavily 

dependent on the successful outcome of some public service project that it finds it almost 

impossible to disengage from the contractor, even when he is not performing according to 

contract, because the cost of replacing him and starting again may be prohibitive.  Equally, 

the contractor may find himself shackled to an increasingly unrealistic project, but with no 

hope of pulling out, for fear of a fatal impact on his turnover and profitability.

One illustration is the problems that have been encountered with the National Programme for 

Information Technology at the National Health Service.  The upgrade programme has been 

reported in the press as being worth £6.2 billion, and it is said that the next generation 

software package has been earmarked for 60% of hospitals and GP practices in England.  One 

might have thought that this would provide an ideal opportunity for a profitable operation, 

but the software supplier, iSoft, has hit some serious problems.  In April this year, the

Government refused to provide a further up-front injections of funds into iSoft to extend a 

contract for the existing software, and this precipitated a profit warning by iSoft only 2 days 

before its year end.  Six weeks later, iSoft announced that it was abandoning certain 

accounting practices that had focused the business on winning up-front payments.  That move 

then triggered emergency talks with iSoft’s lending banks.  The company then had to restate 

its earnings and profits for the 2 previous years, revising its operating profit for 2004/5 down 

from £72 million to nil. Less than a week after that, the company’s Chief Executive resigned.  

The results for 2006 were then delayed twice, and when they finally emerged the company 

reported a pre-tax loss of £344 million.
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The speed with which iSoft’s fortunes were reversed is striking, but so is the underlying 

cause.  It would seem that the company thought that the Government was so heavily 

committed to the programme that it would simply carry on paying, because it had to.  Wrong.

Similar problems have been experienced with Accenture, which is the US-listed consulting 

group responsible for implementing the national programme in eastern and northern regions.  

It has already made provisions of £238 million against potential losses from its contracts with 

the Government.  On the one hand, the Government is rumoured in the press to be keen to 

terminate the contract, and on the other hand Accenture is rumoured in the press to be 

considering legal action against the Government.  But the parties carry on in an unhappy 

marriage. As one MP commented:

“Major consultants, like Accenture, have been paid a small fortune by the 

government for advising on contracts like this.  It is a pretty fine state of affairs 

if Accenture is now thinking of biting the hand that feeds it.”

And that comments leads to one of the other complicating factors in any contractual 

relationship between Government and the private sector.  There are only a limited number of 

private sector providers, and each of them is likely to have more than one project with the 

Government at any one time.  So the question of what either party does in relation to a 

contract that is going badly wrong will be further complicated by the potential impact of any 

such decision on the wider contractual relationship.  Again, this consideration can cut either 

way.  It can tie the Government’s hands, because it may make it difficult for the Government 

to fall out too spectacularly with a particular contractor.  Or it can tie the contractor’s hands, 

because he may well feel that he cannot afford to lose his main client.  So again, both sides 

can become locked into an unhappy relationship, because the alternatives are even worse.

II.  Public law principles in the private law context:

One of the questions that arises in relation to the operation of a contract between the 

Government and a private undertaking is the extent to which the contractor is entitled to rely 

on public law principles.  This is in my view likely to be one of the growth areas in the next 

few years – or it certainly should be.  Where you have a contract between two commercial
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undertakings, the position is clear.  In the absence of fraud, or special features such as undue 

influence or contracts uberrimae fidei, the contracting parties can exercises their contractual 

rights as selfishly as they like.  But the position may be different where one of the contracting 

parties is a public authority. By definition, a public authority is likely to have entered into 

contracts with private sector undertakings in order to provide some public service.  Where 

that happens, two interesting questions arise – one is essentially procedural, but the other is 

substantive.  The procedural question is whether the contractor is entitled, in the context of 

any private law contractual dispute, to rely on a public law defence, or to obtain a public law 

remedy.  The substantive question is whether the public authority is entitled to exercise its 

contractual rights as freely as any private party, or whether it is constrained in exercising 

those rights by reference to principles of public law.  

So far as the procedural question is concerned, the answer is fairly clear.  Subject to certain 

constraints, a private individual is entitled to rely on a point of public law in defence to a 

private action, for example for damages.1 So, if a public authority is acting in breach of its 

public duties in bringing a claim, that breach can be prayed in aid as a defence. But a private 

individual will not necessarily be allowed to pursue, in his own right, a public law remedy.  A 

recent example of that is where a creditor sought to wind up a company in the public 

interest.2 Under s.124A of the Insolvency Act 1986, the Secretary of State – and no-one else 

– is  allowed to bring a petition to wind up a company in the public interest.  What happened 

in the Millennium Advanced Technology case was that a local authority – not the Secretary of 

State – found itself funding a company that appeared to be guilty of fraud and 

misappropriation of public funds.  It was plainly in the public interest that the company 

should be wound up.  So the local authority brought a winding-up petition qua creditor, 

asking for the company to be wound up in the public interest.  The Judge held that no-one 

other than the Secretary of State was entitled to bring a winding-up petition solely on the 

public interest ground.  But, since the petitioner was a creditor and had locus standi to 

petition in that capacity, it could also rely on the allegations of fraud and misappropriation in 

support of its petition on the just and equitable ground.  If that is true of a local authority 

creditor, it must also be true of private sector creditors.

  
1 See O’Reilly v. Mackman [1983] 2 AC 237 and Derbyshire County Council v. Akrill [2005] EWCA Civ 308, at 
§33-34.
2 Re Millennium Advanced Technology Ltd [2004] 2 BCLC 77.
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So, it is apparent that private undertakings are in principle allowed to rely on public law 

considerations, either as a defence to an action brought against them by a public authority, or 

possibly also as part of a claim for relief, for example in the winding-up context.  But the 

more difficult question is the one of substance – when are public law considerations engaged?  

In particular, can a private undertaking challenge the exercise of a public authority’s private 

law rights under contract by reference to public law principles?  The answer is by no means 

clear, and the issue is surprisingly under-explored in the authorities.  

As you know, when a public authority is exercising its public law functions, it is required to 

take its decisions by means of a procedure that is fair; it is required not to act for collateral 

purposes; it is required to take into account relevant considerations and ignore irrelevant 

ones; and it must reach decisions that are within the range that a reasonable public authority 

can reach.  If not, its decision is open to challenge by way of judicial review.  The question in 

the present context is whether any of these requirements can be imposed where a public 

authority is exercising private law rights.

The point arose about 12 years ago in the Privy Council in an appeal from New Zealand

where a state corporation contracted with a commercial undertaking for the supply of 

electricity.3 The state enterprise terminated the contract.  The commercial undertaking sued 

in contract, but also for judicial review of the decision to terminate.  The Privy Council

decided that, since the state enterprise was a public body established by statute carrying on 

business in the public interest, and since decisions made in the public interest might adversely 

affect the rights and liabilities of private individuals without affording them any redress, such 

decisions were in principle amenable to judicial review.  In other words, the exercise of a 

private law right under the contract might be amenable to public law scrutiny, even though it 

did not involve a breach of any private law rights in contract.

This seems to me a potentially fruitful line for further exploration, but it has not been pursued 

to any real extent in this jurisdiction, and when it has, it has not fared too well.4 And when 

  
3 Mercury Energy Ltd v. Electricity Corporation of New Zealand [1994] 1 WLR 521.
4 Reg. v. LCD, ex parte Hibbet & Saunders [1993] COD 326 & Reg. v. Great Western Trains Co, ex parte 
Frederick [1998] COD 239.
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the issue appeared to arise recently in the Court of Appeal,5 it went off on a bit of tangent

(presumably because of the way it was argued), and as a result the court focused more on the 

procedural question whether a public law complaint can be raised in private law proceedings, 

rather than focusing on the point of substance, as to whether public law scrutiny can be 

applied to the exercise of a private law right. So, if I was to hold up any road sign to the 

future, this would be it:  the question whether private sector contractors can gain some 

leverage against public authorities by impugning the exercise of their private law rights by 

reference to public law principles is a likely source of interesting litigation.

III. The Government as a source of funds

The next topic I want to deal with briefly is the Government as a source of funds.  If you are 

trying to stave off insolvency, or if you are picking up the pieces following an insolvency, 

one of the first things you look for is someone who can pay.  In general, the Government can 

afford pay.  The question in any particular case is whether you can make it pay.

There are a number of different approaches.  The first is not to resort to the law at all, but to 

the embarrassment factor.  All Governments are susceptible to public pressure, because 

ultimately they are accountable at the ballot box.  So, sometimes, they can be embarrassed 

into paying, whatever the law might say.  You may remember Barlow Clowes, which preyed 

principally on  the elderly and snaffled their pension money.  When it went belly up, a great 

many widows and orphans were left with their retirement funds floating around in the 

Mediterranean in an expensive yacht moored in Gibraltar, and various other less realisable 

assets.  The Government of course denied any culpability as regulator in having allowed 

Barlow Clowes to prey for so long on the old and vulnerable, but it was sufficiently 

embarrassed to fund an ex gratia payment to the investors.

That kind of thing is not likely to happen too often, but it is certainly worth bearing in mind.  

If it doesn’t work, the second way of securing money from the Government is through 

contract.  The Private Finance Initiative or Public Private Partnership, or whatever it is, is 

likely to be a telephone directory of sub-clauses and schedules.  So, when you are coming in 

  
5 Hants County Council v. Supportways Community Services Ltd [2006] EWCA Civ 1035.
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to advise, or to act as an IP in relation to an insolvent contractor, the first step is likely to 

involve going through the contract with a fine-tooth comb, looking to pin down the 

Government’s contractual obligations.

If that does not work, consideration can then be given to more aggressive ways of screwing 

money out of the public purse, through litigation.  Recent experience is not encouraging, but 

one option that has been tested a number of times recently is suing a public authority for 

misfeasance in public office.  The most high-profile, and the most expensive failure, was 

obviously the action brought by the liquidators of BCCI against the Bank of England.

The Three Rivers case is well known, and I am not proposing to spend any time discussing it 

here.  I want to look instead at Railtrack, which I think is more instructive for our purposes.  

In that case, the factual complaint was very different from that in Three Rivers, but it fell 

under the same legal heading – the tort of misfeasance in public office.  In Railtrack, the 

shareholders complained that Stephen Byers had come to office as Secretary of State with a 

covert plan to re-nationalise the railway network by the back door.  British Rail had been 

privatised against strong opposition from Labour, and when Railtrack collapsed the 

shareholders alleged that the Secretary of State had 

• first procured its insolvency by refusing to provide any further public funds, and then 

• put it into administration and then 

• procured a transfer of the railway infrastructure back into public ownership, thereby 

avoiding having to pay anything to the poor shareholders.  

The complaint was put on the basis of misfeasance in public office (i.e. dishonesty); and also 

a complaint was made of interference with the shareholders’ property rights, contrary to 

Article 1 of the First Protocol to the European Convention on Human Rights.

The claim failed essentially on the facts, and it provides a cautionary tale for our purposes.  

The starting point had been that the Secretary of State was under no contractual obligation to 
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provide funding.  Having gone through the telephone directory, there was no basis on which 

it could be said that he was bound to provide Railtrack with financial support.  So, he had a 

choice:  

• he could fund it directly by pouring public money straight into the company;  

• or he could fund it indirectly, by pouring public money into the train operating 

companies, which provided Railtrack with income by means of track access charges;  

• or he could perhaps buy up the shares in Railtrack on the stock exchange, thereby 

bringing it back into public ownership through the market place;  

• or he could stop pouring public money into it altogether, let it go to the wall, and help to 

pick up the pieces afterwards.  

He chose the latter.  

The evidential basis for the shareholders’ complaint was built on the fact that the Department 

for Transport had, as the documents showed, been considering the possibility of a railway 

administration order many months before the petition was finally presented in October 2001.  

The conspiracy theorists among the shareholders relied on this as evidence that the Secretary 

of State intended to bring about the company’s insolvency all along.  Having heard the 

evidence, the trial Judge, Lindsay J, dismissed that allegation.  Importantly, he said this:  

[Quote §12].

The direct economic consequence of the Secretary of State’s decision was clearly that the 

shareholders lost a lot of money.  But their claim under Article 1 of the First Protocol failed 

because the Government had not taken their property away – they still owned their shares in 

the holding company, Group Plc – and they could not claim to be ‘victims’ within the Human 

Rights Act because, even if there had been a wrong, it was suffered by the company 

Railtrack, and they were not even shareholders in Railtrack, they were shareholders in its 

listed parent company.
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It may sound brutal, but in my view the collapse of Railtrack was salutary.  If a shareholder 

invests in a listed company, he must recognise that private companies, even listed companies, 

can go bust.  It would distort the market if shareholders in a company that provided public 

services were permanently insulated against the risk of insolvency because they could always 

rely on the Government to step in and bail it out. And, if the Government is going to be 

serious about engaging with the private sector in the provision of public services, it has got to 

let some public service vehicles go to the wall.  In other words, the Government cannot afford 

– in a very real sense, it cannot afford – to act, and to be seen as acting, as a safety net for 

public service companies.

Now, if you cannot sue the Government after the event for failing to provide funding, can you 

sue it up front and force it to provide funding or the service that you want?  Several attempts 

have been made along these lines, relying on:

• public law principles, 

• on European law, and

• on the Human Rights Act.  

One particular case in 1999, the International Trader’s Ferry or ITF case,6 provides an 

interesting illustration of the confrontation between private commercial interests and public 

duties. It is not in terms a case of insolvency, but it illustrates the legal armoury that can be 

deployed in order to try extracting support from public authorities in order to avoid 

insolvency.

It arose in this way.  Quite a number of years ago, one of the principal objections to the 

export of livestock from this country to the Continent was not the concerns of the French 

public over mad cow disease but the concerns of English animal rights activists.  As a result 

of demonstrations at various English ports, the major ferry companies stopped carrying 

livestock on their cross-Channel ferries.  In response, ITF arranged for 5 crossings a week 

  
6 R v. Chief Constable of Sussex, ex parte International Trader’s Ferry Ltd [1999] 2 AC 418.
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from Shoreham, in Sussex.  So the demonstrators moved to Shoreham, and the ITF asked for 

police protection there.  Initially, the Chief Constable was willing to provide the necessary 

protection 5 days a week, but as the demonstrations continued, he decided that policing 

elsewhere in Sussex was suffering, so he cut it down to 2 days a week.  In order to prevent a 

breach of the peace, he turned lorries away from the port on the days when he was not 

providing protection at the port.  

ITF challenged his decision by means of judicial review.  They complained that, as a matter 

of domestic law, the Chief Constable owed a duty to protect them, because they were 

engaging in a perfectly lawful activity, and it was the animal rights protestors who were 

causing a breach of the peace.  As a matter of European law, they also complained that, by 

turning lorries away 3 days a week, the Chief Constable was effectively imposing a 

quantitative restriction on exports, contrary to what is now Article 29 of the EU Treaty:

“Quantitative restrictions on exports, and all measures having equivalent 

effect, shall be prohibited between Member States.”

So effectively what ITF was trying to do was to find a legal peg on which to hang its demand 

that a public authority, in that case the police, should provide a service that it was unwilling 

to provide.  And ITF’s argument succeeded in the Divisional Court, but it failed both in the 

Court of Appeal and again in the House of Lords.  The basis on which it failed as a matter of 

domestic law was that, where a public authority, such as the police, have limited manpower 

and limited resources, they cannot be under an unlimited legal duty to provide protection, 

even for a person who is pursuing an entirely lawful activity. The Chief Constable does not 

owe duties only to ITF:  he owes duties to the whole population of Sussex.  Harsh economics 

dictate that he must take rational operational decisions as to priorities, and not expose the rest 

of Sussex to an increased risk, simply in order to protect ITF.

As a matter of European law, the claim was rejected on the basis that the prohibition against 

restrictions on exports contained in Article 29 of the Treaty is subject to the public interest 

exception in Article 30:
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“The provisions in Article … 29 shall not preclude  … restrictions on … 

exports … justified on grounds of … public policy or public security;  the 

protection of health and the life of humans …”

Even assuming that ITF was entitled to complain under Article 29, the Chief Constable 

therefore had a defence under Article 30 for essentially the same reasons that succeeded in 

relation to the domestic law claim – namely, that he had taken an entirely reasonable, 

operational decision based on his available resources and the demands of policing across the 

whole county.7

In a very different context, the European Convention on Human Rights has also been 

deployed with a similar objective – namely, to try extracting from a public authority a service 

which it was unwilling to provide.  In Northern Ireland, a number of complaints have been 

brought against the police for failing to protect likely targets of sectarian attacks, such as the 

families of officers in the RUC.  Again, this may not have any immediate or obvious 

connection with the commercial world or with insolvency, but if you bear with me I will 

bring it round.

The State’s primary obligations under Articles 2 and 3 of the Convention are essentially 

negative in form:  it is required not to kill people intentionally, and not torture them.  But the 

European Court of Human Rights has also implied into Articles 2 and 3 certain ‘positive 

obligations’.  In order to ensure that the rights guaranteed by the Convention are practical and 

effective, rather than being merely theoretical and illusory, the Court requires the State, in 

certain clearly defined circumstances, to take practical measures either to protect a life at risk, 

or to prevent the infliction of inhuman and degrading treatment by one person on another.  In 

other words, the Court has interpreted the Convention in such a way that the State may fall 

  
7 The decision in the ITF case is to be contrasted with the different facts and the different result in R v. Coventry 
City Council, ex parte Phoenix Aviation [1995] 3 All ER 37, where a number of airport and harbour authorities 
imposed a complete ban on the export of livestock.  They were held to have acted unlawfully in breach of their 
duties and powers under domestic law, because they had imposed an absolute ban on exports, and had 
effectively capitulated the rule of law to unlawful pressure groups.
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under an obligation to prevent one private individual from killing or seriously injuring 

another.8

Some consideration has been given to the scope of the State’s positive obligation to provide 

protection specifically from terrorist activities.  In an early case dating from 1973,9 the 

applicant had been wounded in an assassination attempt by the IRA.  For 3½ years thereafter 

he was given police protection, but it was then withdrawn.  He complained that the 

withdrawal of protection represented a breach by the State of its positive obligation under 

Article 2 to protect his life.  The European Commission on Human Rights declared the 

complaint inadmissible, saying that:10

“it finds that Article 2 cannot be interpreted as imposing a duty on a State to 

give protection of this nature, at least not for an indefinite period of time, which 

is what in effect the applicant requests.”

Ten years later,11 a similar complaint was brought by a woman whose husband and brother 

had both been murdered by the IRA.  She complained that the deployment of security forces 

in Northern Ireland was insufficient to meet the threat posed to Protestant families by 

Republican terrorists, particularly along the border with the Republic of Ireland.12 The 

Commission agreed that Article 2 is capable in principle of imposing positive obligations on 

the State to protect life, but that “no positive obligation to exclude any possible violence” 

could be inferred from it.13 In particular, the Commission did not consider that it was obliged 

to conduct a detailed assessment of the UK’s overall strategic response to the terrorist threat 

in Northern Ireland.14  A number of later decisions have followed a very similar path.15  

  
8 As to Article 2, see for example Osman v. UK (1998) 29 EHRR 245, at §115-116.  As to Article 3, see for 
example A v. UK (1998) 27 EHRR 611, at §22, Z v. UK App. No. 29392/95 (10th May 2001), at §74-5, and most 
recently E v. UK App. No. 33218/96 (26th November 2002), at §88.
9 X v. Ireland (1973) 16 YB 388.
10 Ibid at p.392.
11 W v. UK (1982) 5 EHRR 504.
12 Ibid at §11.
13 Ibid at §12.
14 Ibid at §14.
15 See for example X v. UK & Ireland (1985) 8 EHRR 49, at §18-21, and M v. UK & Ireland (1986) 47 DR 27
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So, the reasoning in those cases, dealing with the European Convention on Human Rights, 

was very similar to the reasoning in the ITF case, where reliance had been placed on 

European law, and on domestic public law principles.  And, although these Northern Ireland 

cases all concern Articles 2 and 3 (the right to life and limb), there is no reason in principle 

why similar arguments should not be advanced in reliance on Article 8 of the Convention (the 

right to respect for one’s private life, home and correspondence) or Article 1 of the First 

Protocol, which protects a person’s right to the peaceful enjoyment of his possessions.  And it 

is important to remember that, for these purposes, a ‘person’ includes a legal person – so a 

company can in principle complain, just as much as an individual, if any action or inaction on 

the part of the State interferes with his property rights.  

Indeed, we have already seen a number of cases in which attempts have been made to rely on 

Human Rights provisions as the basis for a complaint about the operation of insolvency law –

some successful, some not.  In one fairly recent case,16 a bankrupt complained successfully 

about the diversion of his post under s.371 of the Insolvency Act 1986, which resulted in 

letters from his solicitor being opened by the trustee in bankruptcy.  In a number of other 

cases, attempts have been made to challenge the operation of s.335A of the Insolvency Act 

by reference to Article 8 of the Convention and Article 1 of the First Protocol.17 All one can 

say at this stage is that the frequency of this kind of challenge is likely to increase:  whether 

its rate of success is going to improve is open to doubt.

Very broadly, then, we can see a pattern emerging.  Unless a public authority has undertaken 

a contractual obligation to provide funding, or a particular level of service, it is going to be 

extremely difficult to try forcing them to do so, or to sue them if they don’t. Claims have 

been brought, based on domestic law, on European law, and on Human Rights law.  But, 

whatever legal label has hung on them, the courts’ approach has generally been the same.  

The question they ask is whether the public authority has taken a reasonable operational 

decision, based on the resources available and the demands they are facing. If so, a legal 

challenge is unlikely to succeed.

  
16 Foxley v. UK (2000) 31 EHRR 637.
17 Jackson v. Bell [2001] EWCA Civ 387, Hosking v. Michaelides [2004] All ER (D) 147 and Nicholls v. Lan 
[2006] EWHC 1255 (Ch).
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IV. Restraints on the Government’s ability to provide funding

There may be other factors that operate as a restraint on the Government’s ability to provide 

funding, even if it were in principle willing to do so.  These can arise either as a matter of 

domestic public law, or as a matter of European law.

For an illustration, we can look again at the railways – not this time to Railtrack, but instead 

to the Channel Tunnel Rail Link. The CTRL project was awarded to LCR, London and 

Continental Railways Ltd, 10 years ago.  Within 2 years, by 1998, LCR needed financial 

support from the Government.  To be precise, it needed £1.2 billion.

Two issues arose.  The first was whether the Secretary of State had the necessary vires to 

provide any financial support, because legislation had consigned the project to the private 

sector.  So, the first question was whether the Secretary of State had the power, even if he 

was willing, to provide the necessary support.

The second question was whether any support that he did provide would amount to unlawful 

State aid, contrary to Article 87 of the EU Treaty.  As I am sure you all know, Article 87 

prohibits a Member State from providing “any aid … through State resources in any form 

whatsoever which distorts or threatens to distort competition by favouring certain 

undertakings”.

If a payment is found to involve State aid, the Commission can order it to be recovered from 

the undertaking.  This is an increasingly real threat.  In 1994, there were only 2 recovery 

orders issued by the Commission.  Five years later, in 1999, there were 24.  By 2003, the 

figure had risen to 81.

It is always possible, in principle, to obtain authorisation for rescue or restructuring aid, the 

detail of which is beyond the scope of this talk.  But the potential impact of State aid must 

always be borne in mind when you are thinking of trying to stave off insolvency by resorting 

to public funds.
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V. The incidence of insolvency

This brings us to the fifth topic, which is the incidence of public sector insolvency.  As we 

have seen, the NHS presents a very sorry financial profile.  What is going to happen?

In my view, what is going to happen is this.  Just as the Government has tried mimicking the 

private sector in order to shift cost and risk off the public purse, so, when this go wrong, the 

public sector is going to start mimicking the private sector in its outcomes.  In other words, 

there are going to be takeovers and mergers, there are going to be management buy-outs (or 

something similar), and there are going to be insolvencies.

A recent illustration of the new M&A market in the public sector is provided by the inaptly 

named Good Hope NHS Trust in Birmingham.  It has been facing terrible financial losses for 

some time, and it is looking increasingly likely that it will be taken over by a neighbouring 

foundation trust, the Heart of England18 – if that has not already happened.

Although it is not strictly a management buy-out, an outfit called Central Surrey Health has 

created a kind of John Lewis partnership in the healthcare sector, giving every member of 

staff a part share in its ownership.19

So far as actual insolvency proceedings are concerned, we have yet to see it happen in the 

NHS (I think), but we should not necessarily be afraid of it.  On the other side of the Atlantic, 

in Manhattan, the St Vincent Medical Centre entered Chapter 11, but the hospital keeps 

running, and patients are not being wheeled out onto the streets.  Since the Government 

seems committed to increasing levels of public service provision by the private sector, we 

cannot shy away from the consequences, and one of the consequences is insolvency.

Nevertheless, there are three factors that operate as a restraint on full-blooded, market-driven 

insolvencies in the public sector.  

  
18 See ‘The Financial Times’, 2nd October 2006.
19 Again, see ‘The Financial Times’, 2nd October 2006.
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• The first is an intangible one – the idea that the service has to be kept going, and 

somehow it will fall apart if it enters into a formal insolvency process.

• The second is a more tangible one – namely, ignorance about the true financial state of 

many public sector providers.  One of the inheritances of nationalised services is that 

private sector accounting principles are not applied, and it may be completely impossible 

to know what is there – what a balance sheet would look like, if someone drew one up.

• The third restraint is more procedural, and it probably flows from the first two – namely, 

the lack of adequately defined insolvency procedures in relation to the public sector.  As 

an example, the possibility of a railway company going into a modified form of 

administration had been put in place by primary legislation in 1993.20 But, when 

Railtrack was facing insolvency in 2001, still no statutory instrument had been laid setting 

out a procedure for any such application.  In the end, the subordinate legislation was made 

on a Saturday, and the administration petition was heard the next day.  A similar situation 

appears to exist in relation to NHS foundation trusts.  As you may know, these are run 

locally, and they are not subject to direction from the Secretary of State.  Instead, they are 

overseen by a body called Monitor, which has been given various statutory powers to 

assess and authorise applications, to monitor compliance, and to intervene in the event of 

non-compliance.21 In the last resort, Monitor also has a power22 to require the directors to 

initiate either a voluntary arrangement or a liquidation (but, unlike the Railways Act, not 

administration).  In default of that, Monitor has a power to wind up and dissolve the trust 

itself.23 But, again, no subordinate legislation has been put in place to flesh out the 

procedure.

So, one of the things that needs happen is that the Government must face up to the 

consequences of its own policy in putting public bodies at risk of insolvency.  The 

Government must make sure that it creates proper atmosphere of transparency in the 

processes that should be available to deal with such insolvencies. If not, the insolvency 

  
20 See s.59 of the Railways Act 1993.
21 See s.23 of the Health and Social Care (Community Health and Standards) Act 2004.
22 Under s.24 of the 2004 Act.
23 Under s.25 of the 2004 Act.
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professionals do not necessarily know what the options are, or what the implications of 

pursuing any particular option might be.

VI. The impact of the public element in insolvencies

The next topic I want to discuss is the extent to which the normal insolvency regimes we all 

recognise under the 1986 Act are modified in relation to undertakings that provide public 

services.

This can happen in one of three ways:

• it can either happen directly, by express legislative amendment to the regime that would 

otherwise apply under the Insolvency Act;  

• or it can happen consensually, by entering into contractual arrangements;  

• or it can happen indirectly, as a result of public interest considerations affecting the way 

the court exercises its discretion.

So far as express legislative tweaking is concerned, both Railtrack and the NHS again 

provide useful illustrations.  Under the Railways Act 1993, certain ‘protected assets’ were 

effectively immune from alienation.  Similarly, under the legislation governing NHS 

foundation trusts,24 they are prohibited from creating floating charges over their property, and

they cannot use certain ‘protected assets’ for the purpose of raising private finance.  These 

provisions have clearly been introduced in order to protect the public interest in the continued 

provision of the service in question.

So far as contractual arrangements are concerned, the Channel Tunnel Rail Link again 

provides an illustration.  The various financial restructurings that have taken place have 

obviously required an element of public funding, and an element of private finance.  The 

complexity of the arrangements makes it impossible to describe them briefly, even in 
  

24 The Health and Social Care (Community Health and Standards) Act 2004.
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outline:25 but essentially what was achieved was a de-risking of income from the Secretary 

of State, combined with a declaration of trust over certain assets belonging to the contractor, 

LCR, and an assignment by it of certain contractual rights.  Essentially, what was being done 

through private contractual arrangements was an attempt to insulate LCR from the 

consequences of potential insolvency in order to sustain not only the lenders’ financial 

interests, but also the public interest in the completion of the rail link.

The same public interest element is also capable of operating indirectly, in the absence of 

express legislation, and in the absence of contractual provisions, by influencing the way in 

which the court exercises its discretion.  A recent decision of David Richards J, in the case of. 

Neath Port Talbot Borough Council,26 provides an illustration of this point.  In that case, the 

local authority had engaged a company under a private finance initiative to construct and run 

a waste recycling facility.  The bulk of the capital costs were provided by a bank, subject to a 

legal charge over the contractor’s equipment.  The contractor failed to provide the service, 

and the local authority terminated the principal agreement.  The bank then issued proceedings 

relying on its legal charges over the equipment.  The local authority contended that the 

equipment had become part of the land, and that no charges had been effectively created over 

it. Alternatively, it claimed that the termination notice also had the effect of terminating any 

legal charges.  That was the substantive issue at trial.

(We can note in passing, that the substantive issue raised by the council touches on the point 

we were just considering – namely, the contractual variation of the rights that would 

otherwise accrue in a winding-up.  But the case never went to trial.)

First, there was an interlocutory dispute about whether the assets should be sold, pending 

trial.  So far as that was concerned, the local authority wanted a quick sale, and the bank did 

not.  The issue turned on the exercise of the court’s discretion under CPR rule 25(1)(c)(v), 

which allows the court to order a sale of disputed property if “for any … good reason it is 

desirable to sell [it] quickly”.  

  
25 For a fuller description, see the article by Sarah Bowles and Juliet Rheingold at http://www.practicallaw.com.
26 Bank of Scotland v. Neath Port Talbot County Borough Council [2006] EWHC 2276 (Ch).

www.practicallaw.com.
http://www.practicallaw.com.
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Although the case only involved an interlocutory dispute, and did not determine the ultimate 

ownership of the equipment, what it illustrates is one of the unique aspects of any litigation 

involving PFIs.  The council had contracted to procure a public service, and the contractor 

was failing to provide it.  There was clearly a public interest in that service being continued.  

There was also a public interest in continuity being achieved rapidly, otherwise for 

operational reasons the second phase of the waste management facility was far less likely to 

be completed.  Related to that, there was also a risk that certain EU funding would be lost if 

the undertaking could not be sold to another PFI provider promptly. Those factors together 

inevitably had a significant impact on the balancing exercise at the interlocutory stage when 

the Judge was deciding whether to allow a sale of the assets (as the Council sought) or not (as 

the Bank would have preferred). In the event, the sale was ordered, with certain provisions 

being built into it to protect the Bank’s commercial interests.  

Whether or not those protections proved in the event to be effective is another matter.  But 

what we all know is that many cases are won and lost long before trial, depending on the 

respective strengths of the parties’ interlocutory manoeuvring.  In this case, the public interest 

factors clearly had a considerable impact at that stage, and it gave the council an advantage 

over the bank.  That may not always be the case, but the public interest is certainly likely to 

be present and influential in many otherwise commercial disputes in relation to PFIs. If so, it 

is likely to have a significant impact on the exercise of the court’s discretion at the 

interlocutory stage – and it is not perhaps surprising to learn that the substantive dispute in 

the Neath Port Talbot Council case has just been settled.

VII.  What can be done?

The next topic to consider briefly is what can be done by you – the insolvency professionals.

One’s instinctive reaction is to suggest that, if the public sector is mimicking the private 

sector, then the remedies are going to have to be the same:  send in the CROs, the chief 

restructuring officers.  Now, that may or may not be a good step:  but, if it is going to happen, 

then it is going to have to be undertaken by specialists with the right experience and the right 

focus.  In the private sector, a CRO is likely to go in with 4 objectives, but by no means all of 

them will be applicable in the public sector:
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• First, in the private sector, a CRO will be looking to reduce costs, probably by reducing 

spending authorisations so that people cannot spend so much, and by reducing staff costs 

by motivating people to work harder.  Try telling that to overworked doctors and nurses, 

who are probably at their physical limits already, and who simply have to buy in certain 

products and services in order to do their job.

• Secondly, in the private sector a CRO is likely to look for ways of fighting for market 

share.  But again, that is simply not a concept that translates at all to the public sector.  

The way of turning a hospital round is not to go about nicking someone else’s patients.

• Thirdly, the CRO in the private sector is going to be looking for ways to help the business 

run smarter – cutting unnecessary duplication, unnecessary administration, inefficient 

work schedules and so on.  Now that obviously is capable of translating to the public 

sector …

• as is the 4th option, which is to look for ways of merging different bodies which provide

the same or complementary services, or entering into joint ventures.

So, undoubtedly some of the skills and priorities that have been developed in the private 

sector will be useful in the public sector, but by no means all.  The biggest single difference 

of course is always the same – it is the wider public interest, which is always in play when 

you are looking at public services. You don’t salvage one hospital by nicking another 

hospital’s patients, because both hospitals are working towards a common goal – the 

provision of a health service to the community, not just financial survival for themselves at 

all costs.

Conclusion

In conclusion, I would just say this.  We all know about increasing levels of personal debt.  I

noticed an article in The Guardian a few days ago27 headed ‘Insolvency misery boosts profits 

for debt firms’.  It reported that debt management companies were doing extremely well “as 

  
27 On 3 November 2006.
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unease grows over the size of Britain’s credit problems”.  Debt Free Direct had apparently 

reported a 101% rise in turnover this year over 2005, while Accuma had said that its debt 

management business had grown 250%, with profits up from £600,000 to £4.5 million.  

There were about 5,000 insolvencies in 2002.  This year, the figure is expected to be about 

100,000.  

My own guess is that insolvencies in the private sector are not likely to reach the same levels, 

but they are going to increase, and, as they do, they are going to throw up an increasing 

number of legal problems involving the relationship between public law and private law.  

That is what you all have to look forward to – after dinner. Thank you for your attention.




