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Themed Bulletin: 

Human rights and the family home 

Summary of Issues: 
This bulletin seeks to review the effect of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (Convention Rights) as contained in Schedule 
1 to the Human Rights Act 1988 on the realisation of the family home in bankruptcy. It has 
been prompted by the decision in Official Receiver for Northern Ireland v Rooney and 
Paulson (the Rooney case) [2009] BPIR 536 which is one of the few cases where 
Convention Rights have defeated a trustee in bankruptcy’s application for possession and 

sale. 

Topics covered:  Human rights and the family home in bankruptcy 

 
Introduction 
Section 3 of the Human Rights Act 1988 (HRA), requires that the Insolvency Act 1986 and the Insolvency 
Rules 1986 must be read and given effect to in a way which is compatible with the European Convention on 
Human Rights. Moreover, the courts (including its officers), as public authorities, are required by section 6 to 
act in a way that is compatible with Convention rights. It would seem that the official receiver and trustees in 
bankruptcy will be regarded as public authorities, at least when carrying out functions which can be seen to 
be of a public nature. 
 
This bulletin seeks to review the effect of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (Convention Rights) as contained in Schedule 1 to the HRA on the realisation of the 
family home in bankruptcy.  
 
It has been prompted by the decision in Official Receiver for Northern Ireland v Rooney and Paulson (the 
Rooney case) [2009] BPIR 536 which is one of the few cases where Convention Rights have defeated a 
trustee in bankruptcy’s application for possession and sale. 
 
From the outset, it should be emphasised that the Rooney case pre-dated the introduction, on 1 April 2004 of 
the three-year “use it or lose it” provisions now to be found in s.283A IA 1986. Indeed similar provisions now 
also apply in Northern Ireland. 
 
It is suggested that these changes will materially limit the impact of the core reasoning in the Rooney case, 
particularly when considered with r. 6.237 IR 1986 (and form 6.83) dealing with notification of a trustee in 
bankruptcy’s rights. It is proposed to look at the most material of the Convention Rights in turn, namely: 
 

 Article 6(1) – relevant to delay  

 Article 8(1) – protecting the family life and home  

 Article 1 of the First Protocol – peaceful enjoyment of possessions  
 

Article 6(1) 
This provides: 
 
“In the determination of his civil rights and obligations or of any criminal charge against him everyone is 
entitled to a fair and public hearing within a reasonable time….” 
 
This article was the main one considered in the Rooney case. Here there were applications by the Official 
Receiver for Northern Ireland for the partition and sale of two properties where Mr Rooney and Mr Paulson 
were originally the co-owners with their wives but which upon their respective bankruptcies became 
beneficially owned by the Applicant and the wives in each case as tenants in common. 
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Both Mr Rooney and Mr Paulson had become bankrupt in 1990 but nothing was done to realise the same 
because of the limited realisable value. In the case of Mr Rooney the Applicant wrote to his wife in 1992 
saying that if the debts were not settled the house would have to be sold but nothing was in fact done apart 
from the Applicant’s notification in 1995 of its inclusion on the Unrealised Assets Register. Mrs Rooney paid 
the mortgage and for expensive redecoration. In the case of Mr Paulson there was no correspondence with 
Mrs Paulson but considerable sums were expended on the property and in particular to cater for the needs 
of a disabled child. 
 
After a review in 2002 and in the light of an increase in property prices the Applicant made the present 
applications which were resisted on Convention Rights grounds. The law in Northern Ireland is for present 
purposes the same as that in England and Wales. 
 
In respect of Article 6 the judge (Weir J) said 
 
“I also consider in respectful agreement with the view of Girvan J in Re Kerr that in breach of Article 6 a 
delay of almost 12 years is outside the parameters of a reasonable time for deciding whether to take these 
properties. In reaching that conclusion I bear closely in mind the decision of Evans-Lombe J in Holtham v 

Kelmanson to the effect that it was reasonable for the trustee to wait for a lift from the incoming tide. I 
respectfully disagree with that conclusion as it does not seem to me in any real sense to balance the 
interests of the creditors with the Art.6 obligations. In addition there was in that case no non-bankrupt co-
owner or family member whose rights required consideration under Art. 8 and the case is therefore 
distinguishable in that respect. From a reading of the (chiefly) English decisions it is difficult to escape the 
conclusion that little more than a nod has been accorded to the effect of the Act upon the meaning of 
“exceptional circumstances”.” 
 
Before looking at some of the English decisions it may be thought that the judge does not explain why the 
delay in taking the properties amounts to a breach of Article 6 which is concerned with a fair trial within a 
reasonable time of civil rights or obligations. However whilst there may be no explicit explanation in the 
decision itself it is suggested that there is some support for the application of Article 6 in the jurisprudence of 
the European Court of Human Rights. Thus in GJ v Luxembourg [2000] BPIR 1021, albeit in the context of 
liquidation, it was held the length of time it had taken did fall to be considered under Article 6 and indeed that 
a period of six years exceeded what was reasonable in the circumstances. This might seem odd even in 
relation to a compulsory liquidation but the Court like the Commission in an earlier report considered that the 
liquidation proceedings involved a determination of a “civil right”. On this it is instructive to note the following 
from the Commission’s report – “…..the Commission finds that the insolvency proceedings concerned a civil 
right in that it involved a restriction upon the applicant [a shareholder] to administer his possessions. Finally 
as the official receiver was appointed by the Commercial Court which furthermore supervised the liquidation 
proceedings the Commission finds that these proceedings fall within the scope of Article 6(1) of the 
Convention.” 
 
Needless to say the position is not totally clear. As already mentioned there is the decision in Holtham v 
Kelmanson [2006] BPIR 2588 but the contrary view also appears in Foyle v Turner [2007] BPIR 43 where 
HHJ Norris QC as he then was reached the same conclusion namely that Article 6 did not apply. The latter 
case involved a situation where both co-owners were bankrupt so perhaps could be distinguished from the 
Rooney case on that ground but there nevertheless seems to be a fundamentally different approach being 
adopted in England and Wales. 
 
This debate may however have now been overtaken by legislation in the form of s.283A IA with its three year 
“use it or lose it” provision allied with r.6.237 IR. The importance of the latter should not be lost sight of 
because the judge in the Rooney case attached significance to what the Official Receiver had done or not 
done. Thus by way of example the judge said, “….Neither in the case of the Rooneys nor that of the 
Paulsons did the applicant ever indicate that he had changed or even might change his mind until his sudden 
volte-face following his review in or about 2002”. If notice is not properly given and as in the Rooney case 
detriment is suffered a person in the position of Mrs Rooney or Mrs Paulson may have any Convention 
Rights defence enhanced. 
 
Article 8 (1) 
This provides 
 
“Everyone has the right to respect for his private and family life his home and his correspondence.” 
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This is qualified by Article 8(2) which provides that there should be no interference by a public authority with 
this except in accordance with the law and necessary in a democratic society for amongst other things the 
protection of the rights and freedoms of others. In a bankruptcy this will involve the position of creditors. 
In the Rooney case Article 8 also formed a basis for the judge’s decision. Thus the judge said 
“In my view the dispossession of the Paulsons and the Rooneys at their time in life after all that has been 
done by them to preserve and enhance these properties and their values during the applicant’s inactivity of 
almost 12 years would be a quite disproportionate interference with the Art. 8 rights of the wives as co-
owners and in the case of Ms Paulson, the disabled daughter of Mr and Mrs Paulson, for whom the house 
has been especially and expensively extended and adapted at Mrs Paulson’s expense and by the voluntary 
labour of her brother to her specific needs.” 
 
In England and Wales Article 8 seems, at least in a limited way, to be regarded as relevant to the exercise of 
the discretion of s 335A IA (although there may well be no difference here for ss336 and 337 IA as well) – 
see Foyle v Turner – but having said that and as explained by HHJ Norris QC this probably adds nothing to 
the substance of the protection under domestic legislation. On this HHJ Norris QC agreed with the views 
expressed by Paul Morgan QC as he then was in Nicholls v Lan [2006] BPIR 1243. So it is domestic 
legislation which is treated as being sufficient. 
 
For the sake of completeness HHJ Norris QC did not consider that the possibility of a wider interpretation to 
“exceptional circumstances” canvassed in Barca v Mears [2005] BPIR 15 and Donohue v Ingram [2006] 
BPIR 417 was correct. (It should be noted that the judge here in the subsequent case of Foenander v Allan 
[2006] BPIR 1392 himself pointed out that he had not in fact decided that this wider interpretation should be 
adopted – it was unnecessary to do so.) He adopted this approach because of the decision of the House of 
Lords in Kay v London Borough of Lambeth [2006] AC 465 albeit that it was a decision in the context of 
possession claims against authorised occupiers. He considered that the House of Lords had indicated that 
where a statutory regime conferred a jurisdiction to make an order for possession if the court thought it 
reasonable then the exercise of the jurisdiction would require the court to exercise the very assessment 
which Article 8 required. HHJ Norris QC thought that similar considerations applied to s 335A IA. 
 
It seems that this approach reinforced by the above decision of the House of Lords in a related sphere may 
call into question the reasoning on this aspect in the Rooney case insofar as it was based on Article 8 itself 
rather than domestic legislation although it would of course have been open to the judge to reach the same 
decision simply by reference to that legislation. This is plainly an area where there can be differences of 
views in the light of the specific facts before the court. Thus a different result arose in a case involving a 
property where adaptations had been made for the care of a severely disabled child in Re Haghighat [2009] 
BPIR 268. 
 
Article 1 of the First Protocol 
This provides 
 
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions.” 
 
This right is also qualified as is the case with Article 8. So there is an exception where the deprivation is in 
the public interest and subject to conditions provided by law. 
 
Although referred to in the Rooney case this provision was not specifically addressed in the judgment 
although it has been dealt with in a number of English cases. 
 
There is a short passage in Foyle v Turner where it will be recollected both the co-owners were bankrupt. 
Here HHJ Norris QC held that it was difficult to say other than the property belonged to their trustee in 
bankruptcy and was not their “possession”. This would apply with similar force where the property had been 
solely owned by the bankrupt. However even if it could somehow be a possession of the Foyles the judge 
considered that they could still be deprived of it in the public interest and subject to the conditions prescribed 
by law and that was precisely the function of s335A IA. It is suggested that even in cases involving a non-
bankrupt co-owner the court is still likely to adopt this approach and that it is the domestic legislation which 
provides the material considerations. 
 
Further on this provision there are in fact two decisions of the Court of Appeal albeit in relation to the vesting 
of pensions – Krasner v Dennison [2000] BPIR 410 and Rowe v Saunders [2002] BPIR 242. They are 
nevertheless of value in the present context as apart from the House of Lords decision in Kay all the other 
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decisions referred to have given at first instance. 
 
In Krasner the decision in relation to Article 1 of the First Protocol may have been obiter but Chadwick LJ 
considered that the treatment of pension rights including vesting in a trustee in bankruptcy was a matter 
which had been dealt with by Parliament on a number of occasions responding to its perception of the public 
interest. Given the margin of appreciation available to the legislature it would be quite wrong to interfere with 
its approach. 
 
This reasoning was adopted by the Court of Appeal in Rowe even though it was obiter. 
 
On this basis it is difficult to see how a different approach would be likely in the present context. That this is 
the case is reinforced by the changes enacted in s.283A IA. Parliament has intervened when it considered 
that this was necessary. 
 
Conclusion 
Whilst the Rooney case may at first sight be seen as likely to present difficulties for trustees in bankruptcy it 
is suggested that this is not so at least in England and Wales particularly in the light of the changes to IA and 
IR described above. These are likely to address the concern in the same arising out of the non-qualified right 
to a fair trial in Article 6(1). In respect of the qualified rights in Article 8(1) and Article 1 of the First Protocol 
the thrust of the English and Welsh decisions is to the effect that the domestic legislation is sufficient of itself. 
The different perception in Northern Ireland in relation to Article 8 as set out in the Rooney case may not be 
the last word there although this may be no more than academic given the provisions contained in domestic 
legislation. 
 
More generally, notwithstanding the fact that the HRA has been in force in England and Wales for over a 
decade, there remains little evidence in the cases that it has had any real impact on decisions to realise the 
bankrupt’s matrimonial home. Nevertheless, it is suggested that, when considering the effect of the HRA on 
the exercise of administrative powers by an office-holder to realise assets, members might be well-advised 
to start with the following proposition made by William Trower QC in his article : “Bringing Human Rights 
Home to the Insolvency Practitioner – Pt 2”, (2000) 13 Insolvency Intelligence 51: 
 
“If there is any question that an insolvency practitioner’s decision may have a determinative effect on the 
substantive rights of third parties, it may be well that the court will have to be more prepared to look at the 
underlying facts, rather than simply proceeding on the basis that the decision was within the realm of his 
discretion. In each case the court will have to weigh up what is at stake in the proceedings against the 
overall fairness of the decision making process.” 
 
Inherent in that balancing process is the doctrine of proportionality, which is fundamental to the interpretation 
and implementation of the HRA. Proportionality must be considered not just in relation to the rights of the 
family and children but also the creditors. A key point in any given case will be to assess whether the 
creditors’ rights to realise the bankrupt’s assets must be impaired to accomplish the objective of protecting 
the family home and the interests of the children. As matters presently stand, it would appear that they will 
be rare cases indeed where the HRA will make a difference. 
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