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Pre-packs: the new “Dos” and “Don‟ts”

 

There is no mention of the term „pre-pack‟ in the IA 1986, and insolvency practitioners have 

previously had little guidance when taking on such an appointment.  However, the past two 

months have seen no less than four official publications addressing this issue, circulated in 

rapid succession. 

 

First, on 30 December 2008, The Insolvency Service announced in a press release that new 

rules were to be introduced which would require greater disclosure by administrators when 

carrying out a pre-pack administration.  The Deputy Chief Executive of the Insolvency 

Service, Graham Horne explained: 

 

„The Insolvency Service welcomes the greater transparency that the new rules 

relating to “pre-pack” administrations will provide.  Creditors will have better 

access to information about the new owners of a troubled business providing 

them with greater clarity about the administration process.‟ 

 

Secondly, the new rules, Statement of Insolvency Practice 16 (E&W)1 (SIP 16), came into 

effect on 1 January 2009.  Although it is not law, it sets out the RPBs‟ own guidance on best 

practice for administrators involved in a pre-pack sale. 

Thirdly, on the same day, a revised Insolvency Code of Ethics2 (the Code) was issued.  The 

revised Code addresses, for the first time, how the objectivity of an insolvency practitioner 

can be called into question in the context of a pre-pack and provides some guidance to 

practitioners in this regard. 

 

Finally, on 28 January 2009, pre-packs were the subject of a Dear IP letter to practitioners.  

Whilst acknowledging pre-packs to be „a useful tool for practitioners‟, the Insolvency 

Service explained that creditors and Ministers have raised concerns over their use.  In 

particular, those concerns centre on the absence of full marketing of businesses and the 

potential for abuse by directors who are seeking to engage in phoenix trading.   

                                                      
1 SIP 16 is available at https://www.r3.org.uk/publications/.  It was produced by R3 and has been adopted by the 
seven recognised professional bodies concerned with insolvency practice.   
2 The Code is available at http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/iparea/ISCodeEthics.doc. 
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Pre-packs have come under increasing scrutiny from Parliament and the media as a 

number of high-profile retailers  - Whittard, USC and The Officer‟s Club to name but a few - 

have recently been placed in a pre-pack administration and been acquired by former 

management.  Creditors‟ concerns prompted the Business and Enterprise Regulatory 

Reform (BERR) committee to announce in mid-January that it was launching an 

investigation into the practice of businesses being put through a pre-pack.   

In an effort to combat the growing criticism, The Insolvency Service has made clear that it 

intends to ensure that SIP 16 is working in practice.  At the same time as sending the SIP 

information to creditors, administrators must send a copy to the Insolvency Service, so that 

the timing of this information to creditors may be actively monitored.  Furthermore, the 

Insolvency Service‟s Enforcement Directorate will be examining the conduct of directors 

who take part in pre-packaged administrations, to confirm no misconduct has occurred.   

 

 

SIP 16 and the Code: The new rules for pre-packs 

 

SIP 16 describes the duties to be considered by an administrator when seeking to undertake a pre-pack and 

imposes certain disclosure obligations on administrators immediately following the sale.  For the purposes of 

SIP 16, the term „pre-packaged sale‟ or „pre-pack‟ is defined as: 

 

“an arrangement under which the sale of all or part of a company‟s business or assets is negotiated with a 

purchaser prior to the appointment of an administrator, and the administrator effects the sale immediately on, 

or shortly after, his appointment.”  

 

The primary purpose of SIP 16 is to inform creditors of details of the sale which has taken place before they 

have had the opportunity to consider the administrator‟s proposals or attend a creditors‟ meeting.  As such, 

administrators would be prudent to take a broad interpretation of SIP 16 and apply its principles to any deal 

that is pre-negotiated and completed within weeks of the administrators‟ appointment, without the creditors‟ 

approval. 

 

Disclosure 

The key change initiated by SIP 16 is the requirement for increased disclosure to creditors in all pre-packs.  

Administrators are required to provide a detailed explanation and justification to creditors of why a pre-pack 

was undertaken, so that creditors can be satisfied that the administrator has acted with due regard for their 

interests. 

 

SIP 16 sets out 17 heads of information which must be disclosed to creditors, so far as the administrator is 

aware having made appropriate enquiries:   

• The source of the administrator‟s initial introduction 

• The extent of the administrator‟s involvement prior to appointment 

• Any marketing activities conducted by the company and/or the administrator 

• Any valuations obtained of the business or the underlying assets 

 It will be up to the administrator to judge how far back to go in terms of disclosing earlier marketing 

 activities or valuations.  A summary of the valuations (including a description, the identity of the 

 valuer, its date, the extent of the valuation, the basis of valuation and the range) would seem to be 

 sufficient.  

• The alternative courses of action that were considered by the administrator, with an explanation of 

possible financial outcomes 

• Why it was not appropriate to trade the business, and offer it for sale as a going concern, during the 

administration 

• Details of requests made to potential funders to fund working capital requirements 

This information will be commercially sensitive, and some funders may not want this information in 

the public domain.  

• Whether efforts were made to consult with major creditors 
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• The date of the transaction 

• Details of the assets involved and the nature of the transaction 

• The consideration for the transaction, terms of payment, and any condition of the contract that could 

materially affect the consideration 

• If the sale is part of a wider transaction, a description of the other aspects of the transaction 

• The identity of the purchaser 

• Any connection between the purchaser and the directors, shareholders or secured creditors of the 

company. 

• The names of any directors, or former directors, of the company who are involved in the 

management or ownership of the purchaser, or of any other entity into which any of the assets are 

transferred. 

• Whether any directors had given guarantees for amounts due from the company to a prior financier, 

and whether that financier is financing the new business. 

• Any options, buy-back arrangements or similar conditions attached to the contract of sale 

 

It is only in “exceptional circumstances” that the SIP 16 information may be withheld, and in such 

circumstances, the reason why the information is not provided should be stated.  Administrators and their 

lawyers will need to ensure that, unless unavoidable, any confidentiality provision contained in the sale 

agreement does not prevent disclosure of the SIP 16 information.  If the sale is to a connected party (such as 

a director or shareholder of the company), SIP 16 makes the point that it is unlikely that considerations of 

commercial confidentiality should outweigh the need for creditors to be provided with this information.   

SIP 16 will not restrict the effect of the provisions of the IA 1986 which permits the administrator not to 

disclose information in certain circumstances: see rr 2.30, 2.33(3) and 7.31.   

 

Timing of disclosure 

Creditors should receive the SIP 16 information with the first notification to creditors, and the administrator is 

to hold the initial creditors‟ meeting as soon as possible after his appointment.  This is sooner than the 

obligation in Sch B1, para 49(5) which requires the administrator to convene the meeting „as soon as is 

reasonably practicable after appointment‟.   

 

If there is no initial creditors‟ meeting and it is impracticable to provide information in the first notification to 

creditors, the information is to be included with the administrators‟ proposals, which are to be sent as soon 

as practicable after appointment.  Once again, the timescales envisaged by SIP 16 are shorter than required 

by Sch B1.  In practice, it is anticipated that the SIP 16 disclosure will be prepared, along with the other 

documentation, prior to appointment.  

 

Pre-appointment (including SIP 16) costs 

A key issue for any insolvency practitioner contemplating an appointment is whether he will be paid.  This 

issue is more acute in the case of a pre-pack where substantial work is required of the practitioner in the 

planning phase prior to his appointment, which SIP 16 serves both to acknowledge and emphasise.  It is 

unlikely that fees incurred in preparing for a pre-pack may be recovered as an administration expense under 

the current rules.   The only, and limited, basis for such a claim may lie with r 2.67(1) of the Insolvency Rules 

1986 which provides that an administrator who has been appointed out-of-court may recover costs and 

expenses incurred „in connection with the making of the appointment‟.  In practice, fees are paid prior to 

appointment either by the company, or the qualifying floating charge holder, depending on who the client is 

in the circumstances.  Where the fees are not so paid they are an ordinary unsecured debt of the company, 

so that payment  raises the risk of preference issues arising.   

 

The position looks set to change.  A recent consultation exercise on draft amendments to the Insolvency 

Rules would allow administrators to claim the costs of their pre-appointment work as an administration 

expense.   The quid pro quo is a much greater degree of disclosure to creditors on the nature and extent of 

the pre-appointment work, and the fees claimed being subject to creditor approval.  

Under the amendments, r 2.33 (which lists matters to be included in the administrator‟s proposal for 

achieving the purpose of administration) would require the following detail to be included:  
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• the expenses and remuneration incurred prior to the appointment which the administrator wishes to 

be approved; 

• when and with whom the scope of pre-appointment work was agreed, and the  circumstances giving 

rise to the work; 

• any advice taken, and any steps taken to value the business or property of the company, and all 

offers received;  

• any attempts to market the business;  

• why the work had to be undertaken prior to appointment, and how it assisted  achievement of the 

purpose of the administration.   

 

The fees must be the subject to approval, by creditors or the court.  In the first instance, they may be 

approved by any creditors‟ committee.  In the absence of a committee, or if the administrator disagrees with 

the committee‟s determination, the fees may be approved at a meeting of creditors.  If there are insufficient 

assets to enable a distribution to be made to unsecured creditors (excepting the prescribed part), fees may 

be approved by the secured creditors and a majority in value of preferential creditors who respond to give 

approval.  Any creditor, with the consent of at least 25 per cent in value of the company‟s creditors, may 

apply to court to challenge the fees as excessive.  

 

Improved disclosure is also the focus of SIP 16 and much of the information to be disclosed by the amended 

r 2.33 will need to be divulged by SIP 16 in any event,  absent exceptional circumstances.  It is perhaps 

curious that disclosure seems only to be required where the administrator is seeking to recover fees as an 

administration expense.  Where fees for pre-appointment work are paid prior to appointment or are met by 

the qualifying floating charge holder, amended r 2.33 will not apply.   Here, unsecured creditors will need to 

rely upon the observance by practitioners of best practice, rather than legislation, for information on fees. 

 

Perceived lack of objectivity  

Pre-packs are often criticised for the perceived (or, in a small number of cases, actual) lack of objectivity of 

the insolvency practitioner involved in executing the sale.  A common complaint is that the practitioner has 

been too familiar with, or favourable to management or the secured creditor in disposing of the company's 

assets, at the expense of unsecured creditors.  Both SIP 16 and the revised Code address this issue. 

Prior to accepting an appointment, insolvency practitioners are required to consider any circumstances that 

could pose a conflict of interest.  Common examples of conflicts which may arise on a pre-pack include: 

 

• Pre-appointment advice to directors – It is common for the insolvency practitioner to work closely 

with the company and its directors in preparing for a pre-pack.  However, any uncertainty as to who 

the client is in these circumstances can cause difficulties.  If the practitioner has been advising the 

directors as part of his pre-appointment work, he risks being conflicted in his role as administrator for 

he will have a duty to investigate the prior conduct of directors.   

• Acting as investigating accountant to qualifying floating charge holder – Where the insolvency 

practitioner has a close client relationship with the qualifying floating charge holder, or has acted as 

investigating accountant prior to his appointment, there is the potential for conflict if the practitioner 

chooses to obey the wishes of the floating charge holder, without reference to the interests of 

creditors as a whole.     

 

In the revised Code, it is acknowledged that a pre-pack could lead to an „actual or perceived threat to 

objectivity‟.  Before agreeing to accept any appointment, the insolvency practitioner must consider whether 

any professional or personal relationship or conflicts of interest may threaten his objectivity, and if so, what 

safeguards (if any) can be employed to reduce the threat to an acceptable level.   Where the practitioner is 

advising the company pre-appointment in a pre-pack scenario, SIP 16 provides clear guidance: directors 

should be encouraged to take independent advice, particularly if there is a possibility of directors acquiring 

any assets of the business.   
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The revised Code also suggests that concerns over objectivity may be eliminated or reduced to an 

acceptable level by safeguards such as obtaining an independent valuation of the assets or business being 

sold, or drawing comparisons with the price offered by other potential purchasers.    

 

Record-keeping 

It is accepted practice that insolvency practitioners are under a responsibility to be able to justify and explain 

their actions in the face of a challenge.  In the context of a pre-pack, this duty is essential where creditors are 

only informed of the sale after the event.  SIP 16 reminds administrators that they should keep a detailed 

record of the reasoning behind their decision to undertake a pre-pack, and why such a course of action was 

considered appropriate.  The revised Code advises practitioners to take care to ensure that their:  

„decision making processes are transparent, understandable and readily identifiable to all third parties who 

may be affected by the sale or proposed sale.‟  

 

Failure to comply  

Practitioners are well advised closely to observe the recent publications on pre-packs, or risk facing 

disciplinary or regulatory action. Whilst not itself a breach of duty, a failure to comply with SIP 16 or the Code 

may constitute evidence of such a breach.  Creditors may challenge an administrator‟s conduct under Sch 

B1, paras 74 or 75. 

 

Members‟ advice to prospective office-holders 

Members might expect to provide advice in two areas in particular: 

 

1. SIP 16 has highlighted the valuation issue – the fact that the business is often being sold quickly and 

without formal marketing – and disclosure of details of valuations  obtained when assessing fair 

value raises questions such as the number of valuations required , the basis of any valuation and the 

assets to be valued (including goodwill); and 

 

2. Whether and, if so, to what extent “exceptional circumstances” exist justifying the non-disclosure of 

facts and matters otherwise required to be disclosed pursuant to SIP 16.  in this connection 

members should recall the spirit of the former Practice Direction relating to the redaction information 

from the old rule 2.2 reports – even where appropriate, non-disclosure should be limited to the 

strictly necessary and only for so long as the circumstances justifying non-disclosure should prevail. 

 

To date, despite the fact that pre-packs have been used for over a decade and have been so controversial, 

there is no reported case of a successful challenge to a pre-pack, whether based on alleged undervalue or 

otherwise.   Nevertheless, as recent bulletins have shown, the issues which they throw up are emerging.   It 

is reasonable to assume that it is only a matter of time before a creditor or guarantor or shareholder makes a 

direct challenge and invites the court to scrutinise the practice and procedure to which SIP 16 relates.  

 

 


