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Q1.  Is section 371 of the Insolvency Act sufficiently useful to justify its retention, or 
should it be repealed? 
 
A “vox pop” survey of practitioners dealing with bankruptcy matters affirms that resort to 
section 371 is rare in practice. However, as the consultation document itself recognises, the 
power is part of the supportive infrastructure of the legislation under which the property 
comprised in the bankrupt’s estate vests in his trustee in bankruptcy.  Given that bankruptcy is 
inherently dispossessive, it is unremarkable to find that some bankrupts seek to conceal assets 
belonging to them prior to the bankruptcy order in the hope that they will escape the trustee’s 
attention.  For trustees, the power in section 371 is seen as a tool when the duty of compliance 
on the part of the bankrupt is insufficient for the trustee to exercise his duty and rights on 
behalf of the bankrupt’s creditors.   
 
In  a modern climate, where much more business and personal correspondence is conducted 
via email, the relevance of postal packet re-direction will become yet more marginal as a 
means of capturing information leading to property to which the trustee in bankruptcy is 
entitled in the realisation of the estate.  In this regard, the protection afforded to 
“correspondence” under the Convention is, no doubt, broader than is the scope of postal re-
direction under section 371.  There is perhaps a need to consider a broader category of 
correspondence than merely postal packets, perhaps enabling trustees to seek an interception 
order in aid, which would direct an internet server to re-direct or forward email 
correspondence so that it may be viewed by the trustee in real time. 
 
Broadly, we agree with the consultation document that the criticisms of section 371 are not 
directed towards the power itself, and that repeal is not required. 
 
Q2.  Do you consider it necessary or desirable to amend section 371 (as primary 
legislation)?  If so, please give reasons, and what amendments would you suggest? 
 
Two of the most prominent cases on this matter have been Foxley and Haig v Aitkin (both 
2000).  They have focused upon private or privileged correspondence.  No attack was made or 
sustained in either case on section 371 itself, nor upon its application to correspondence 
which concerns the assets, income or estate of the bankrupt (Aitkin was not concerned with 
s371 anyway, and was decided without reliance on Article 8). 
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If any amendment is required, then it need only be so as to emphasise that its purpose is to 
discover property (or information leading to property) comprised within the estate where the 
trustee or official receiver thinks there has been concealment of property, or inadvertent 
omission to disclose property, on the part of the bankrupt or those holding any such property 
or information to his order.  The ECHR in Foxley seems to recognise that s371 is so limited 
anyway (see [2000] BPIR 1015 B).  Such amendments are perhaps better dealt with by way of 
secondary legislation setting out a procedure for applications to be made, but would not 
require any amendment to the primary legislation itself. 
 
Clearly, the wider forms of correspondence now available is far greater than simply postal 
correspondence itself.  If any primary legislative change is to be considered, it should 
recognise the need to maintain the supportive infrastructure of the Act, and perhaps expand 
the reach of the power to capture other types of correspondence as well as postal packets. 
 
Q3. Do you consider that the Insolvency Rules 1986 should be amended to introduce 
specific Rules in relation to applications and orders under section 371 of the Insolvency 
Act 1986 to give guidance to official receivers and trustees in bankruptcy on standard 
procedures for applying for, and operating, postal re-direction orders? 
 
Please refer to the response to question 2.  Given that the Insolvency Rules are currently silent 
as to the procedure for section 371 applications and orders, it might be useful to introduce a 
requirement (whether by amendment to the Rules or by a practice direction) that any 
application to be made under section 371 may only be made if the trustee or official receiver 
has reason to believe that the bankrupt has deliberately or inadvertently concealed the extent 
of his estate, or has failed to fulfil his duty of compliance under the Act, such that an order re-
directing the bankrupt’s correspondence (whether or not limited to postal packets) should be 
made.  It would be a necessary corollary of such an amendment that the application be 
supported by a witness statement setting out details of the failure to comply or suspected 
concealment.  Given that section 371 orders are likely to be fishing expeditions, there should 
be no requirement that the official receiver or trustee depose to a belief that the re-direction 
will actually reveal assets or information leading to assets comprised within the estate.  It 
should be sufficient that the bankrupt’s concealment, omission or non-compliance is 
established so as to give rise to an entitlement to a re-direction order. 
 
The evidence should be in the nature of a confidential report for the assistance of the court (as 
in the case of section 236 applications), but which would be made available to a bankrupt only 
after the order had been made and then only in connection with an application to set it aside. 
 
An alternative suggestion might be the introduction of an order to show cause why re-
direction should not continue for the period of the order (or for the full 3 months if a shorter 
period was initially granted), but the utility of such a system might be tested by the listing 
availability of the courts. 
 
Q4.  Are there any circumstances in which it would be worth applying for a mail re-
direction order on notice to the bankrupt? 
 
As regards the kind of information which the official receiver or trustee would seek, the entire 
utility of the provision would be neutralised if the bankrupt was given notice and an 
opportunity to arrange for his correspondence to be delivered elsewhere. 
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In a routine case, the order ought to provide that notice of the making of the order be given to 
the bankrupt within a very short period of it having been made, but no more.  If the bankrupt 
then sought to set it aside or appeal the order, he would be entitled to a copy of the 
confidential report filed in support of the application, and would be required to give notice of 
an application to set it aside to the applicant.  In the meantime, the re-direction order would 
continue to apply unless and until the order is set aside or varied.  There should, however, be 
scope for the court to make a specific order that notice should not be given to the bankrupt in 
appropriate cases.  To do so, the trustee or official receiver would have to specifically request 
that such an order be made and set out his reasons or belief why disclosure of a re-direction 
order would be injurious to the value of the re-direction order in the first place.  The routine 
protection would be to inform bankrupts of the making of the order, with an exception only in 
those cases in which the trustee or official receiver requests it and the court is persuaded that 
the usual procedure should be varied.  In this way, the issues addressed in paragraph 37 of the 
consultation document would be met. 
 
Q5.  On what, if any, grounds should a bankrupt be able to resist or set aside a mail re-
direction order? 
 
The Foxley case related to privileged material, as noted in paragraph 38 of the consultation 
report.  The Aitken case related to private correspondence, described as of a “nature peculiarly 
personal to[the bankrupt] and his life as a human being”, so as to be outwith the meaning of 
“property” within the meaning of section 436 of the Act.  Self evidently, the private 
correspondence of figures of influence, fame or notoriety is of interest to the wider public and, 
as a consequence, has a value (even if only a curiosity value), but if it does not identify the 
existence or whereabouts of property (or what has become of property), that decision is surely 
correct, albeit of limited general application. 
 
Generally, if a trustee or official receiver feels the need to resort to section 371 (see Q1 above 
as to the rarity of such applications in practice), there would be few grounds upon which a 
bankrupt in respect of whom such an order has been made should be able to set aside a re-
direction order.  It is in the nature of things that the correspondence with which section 371 is 
not principally concerned can only be determined or filtered out if it is obvious or upon 
examination, and it is axiomatic that such a determination ought not to be made by the 
bankrupt or those representing him.  There ought, however, to be a specific exemption in 
respect of legally privileged correspondence, and an absolute prohibition upon copying or 
retention of any such correspondence. 
 
The ubiquity of “private and confidential” on correspondence will not render any individual 
envelope or packet obviously privileged without opening and examination.  It is usual to see 
the label attached to a wide variety of matters, including investments, which might be 
precisely the sort of thing which a trustee seeks to gather in for the benefit of the estate.  Even 
correspondence from solicitors could relate to property of the estate (eg. a legacy) rather than 
being obviously privileged, so that an “all lawyers” exclusion would not always be 
appropriate (but which the trustee in Foxley seemed to be ready to concede; see [2000] BPIR 
1012 E and also [2000] BPIR 1016 B, 1016 E/F, 1017 D). 
 
Where the issue relates to privileged correspondence (as in the Foxley case), the ability to 
recognise that which is privileged lends itself to those who have an understanding of the 
concept of legal privilege, which ought to embrace all those who are officers of the court.  
This will include trustees in bankruptcy as well as solicitors acting on their behalf.   
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One protection which might be added would be for a re-direction order to be made coupled 
with a requirement for notice to be given to the bankrupt that it has been made, with a 
direction that the correspondence be re-directed to the trustee but not opened by the trustee 
except in the presence of the bankrupt or the bankrupt’s representative (which the bankrupt 
can waive).  However, this is undoubtedly going to be impractical in the majority of cases, 
where the trustee’s office is distant from the bankrupt.  It might be more appropriate to 
consider such a response as one of the variations which might be made to a re-direction order 
upon the application of the bankrupt. 
 
Q6.  Do you consider that the Rules should provide for all post to first be re-directed to a 
third party filter, such as an independent solicitor, or should it be left to the court to 
impose such conditions as it thinks fit as appropriate to a particular case? 
 
As the consultation paper recognises, this would add a layer of cost to the whole process, 
which is likely to be disproportionate if an independent solicitor or other third party 
intervenes between the bankrupt and the trustee to filter correspondence. The discretion to 
make an order for a third party filter should be retained by the court in appropriate 
circumstances but, in the general run of cases, nothing except cost and delay is likely to flow 
from the making of such an order.  Perhaps the presumption should be that if the bankrupt 
seeks the establishment of a third party filter, the costs should be borne by the bankrupt (or a 
suitable undertaking/surety lodged). 
 
One variation on the theme might be to require all applications under section 371 to be made 
in the name of a solicitor on behalf of the trustee or the official receiver, and that such 
solicitor (as a matter of professional conduct as well as an officer of the court) be required to 
receive and examine all re-directed correspondence and to forward to the bankrupt all 
correspondence which is either obviously privileged (a matter which a solicitor is better 
placed to recognise than an accountant), or which is not obviously of relevance to the 
administration of the estate.  This might add a layer of expenditure being charged to the estate 
(but probably less than an independent solicitor).  It would undoubtedly impose a burden 
upon the solicitor in serving his client on the one hand and discharging the responsibilities of 
filter on the other, but such responsibility is hardly any greater than most solicitors already 
discharge when dealing with disclosure in contentious business.  There are few trustees who 
would apply for re-direction without using a solicitor’s services in any event. 
 
Q7.  Do you have any other comments or suggestions? 
 
No one is entitled as of right to credit (other than, the credit extended by the Crown taxation 
department to taxpayers).  When credit is taken, the creditor obtains a right to payment and 
the debtor assumes an obligation to pay.  Article 8(2) ECHR should be given effect to support 
the role of a trustee designed to get in the estate and to protect the rights of creditors to 
recover payment from their debtor.  The doubts expressed by Jaconelli as to article 8(2) (in 
[1994] Conveyancer (370, at 376)) were not supported in the Foxley case, albeit that the issue 
regarding article 8(2) was not contested (see [2000] BPIR 1015 G & H). 
 
The right to peaceful enjoyment of property conferred by article 1 of ECHR has never been 
advanced as a reason why bankruptcy orders with their dispossessory effect should not be 
made, or that they are an infringement of the debtor’s human rights. Bankruptcy is a necessary 
and civilised response to the dishonour of credit or the burden of debt, and gives rise to rights 
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for creditors to be exercised by the trustee.  It is no part of the law of human rights to provide 
a shelter for those who have neglected their obligations if to do so is to diminish the rights and 
entitlements of the creditors.  Wherever there is a right, there must be a corresponding duty, 
and the right to privacy for correspondence should not become a right to impair the realisation 
of the estate. 


