
 

4A_1708440_1 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

RESPONSE TO PUBLIC CONSULTATION DOCUMENT ON THE DRAFT REVISED TUPE 

REGULATIONS ISSUED BY THE EMPLOYMENT RELATIONS DIRECTORATE  

DEPARTMENT OF TRADE AND INDUSTRY  

MARCH 2005 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

By the Council of the Insolvency Lawyers Association  
 

June 2005 
 

 
 



 

4A_1708440_1 

Introduction 
 
The purpose of the consultation is limited to a narrow issue namely whether the language of the draft 
Regulations will give effect to the Government's policy.  It is not a consultation on the policy itself. 
 
Given the role of the ILA this paper has focused on Regulations 8 and 9 at pages 42-44 of the consultation 
paper allied with the discussion at pages 27-32 including questions 5 and 6. 
 
Regulation 8 
 
Issue 1 
 
The effect of Regulation 8 is limited in that it deals with transfers by the insolvent entity.  There is no 
specific provision dealing with a transfer where, in relation to the insolvent entity, the insolvency 
practitioner has become the employer and in particular no provision dealing with the position of a trustee 
in bankruptcy where, unlike corporate insolvency, the assets vest in him – see s306 of the Insolvency Act 
1986.  There is a useful discussion of the problems that can emerge at paragraph E3038 of Tolley's 
Insolvency Law.   
 
There is an additional problem for trustees in bankruptcy arising from the vesting described above 
reference and the effect of such statutory transfer.  Reference can be made to the decision of Belhaven 
Brewery Co Limited v Berekis EAT/724/92 although there is a suggestion in the submissions in Perth and 
Kinross Council v Donaldson & Others EATS/0031/03 that such decision was incorrect – see paragraph 9 
of the reasons. 
 
Should the draft Regulations make specific provision for the position of insolvency 
practitioners as office holders in respect of insolvent entities who become employers and in 
particular the position of Trustees in Bankruptcy whether under the statutory vesting or a 
subsequent transfer? 
 
Issue 2 
 
In terms of insolvency procedures the consultation paper at page 28 explains the reasons for "copying 
out" the generic description used in Article 5.2.  Quite apart from the fact that the copying out is not 
completely accurate the difficulty with this technique is that it introduces uncertainty in situations where 
vendors, purchasers and indeed employees as well as insolvency practitioners would want clarity.  An 
example might be Creditors Voluntary Liquidation where the uncertainty is recognised in footnote 8 on 
page 30.  It is also not clear what the position would be in relation to administrations where the purpose 
is now provided for in paragraph 3 of Schedule B1 to the Insolvency Act 1986.  Reference is made below 
in issue 5 to the position of administrative receivers. 
 
An alternative is to identify the relevant insolvency procedures even if such process would lengthen the 
document and require it to be reviewed in the light of any introduction of any new insolvency procedures.  
The latter would, it is suggested, be no bad thing and it is noteworthy that such an exercise has been 
undertaken in relation to the EC Regulation on Insolvency Proceedings referred to below where 
amendments came into effect on 21 April 2005.  The possibility of the UK extending the coverage of the 
provision more widely than the directive is not, it is thought, a significant problem.  For a recent 
discussion on the issue of ultra vires see Numast and anor v P & O Scottish Ferries EATS/0060/04. 
 
Should specific insolvency procedures be identified for the draft Regulations as was done in the 
EC Regulation on Insolvency Proceedings 2000 No 1346/2000 as amended with effect from 21 
April 2005 and indeed s 388 Insolvency Act 1986? 
 
Issue 3 
 
If specific insolvency procedures are not identified for use in connection with Regulations 8(6) and (7) and 
the existing wording is retained it will, it is suggested, bring with it uncertainty as to its meaning.  This 
will remain the position even if the copying out from Article 5(2) was accurate.  In this regard note should 
be taken of the words in brackets – "whether or not those proceedings have been instituted with a view to 
the liquidation of the assets of the transferor" 
 
In broad terms and leaving aside the difficulty in connection with insolvency practitioners identified in 
Issue 4 below Regulation 8(7) applies so as to exclude Regulations 4 and 7 when the transferor is the 
subject of bankruptcy proceedings or any analogous proceedings which had been instituted with a view of 
the liquidation of assets.  There is no definition of liquidation of assets in this context.  If it means 
"realisation of assets" such realisation could arise in appropriate circumstances in almost any insolvency 
procedure including administrative receivership and indeed outside insolvency as in a members voluntary 
liquidation.  As an aside presumably the intention was to insert the word "insolvency" after "analogous" – 
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see paragraph 64 of the consultation paper and plainly the wording on this point should be clarified.  
However, even if this is correct, there would still remain the uncertainty arising from the use of the 
wording "liquidation of assets".  One can see the sort of difficulties encountered in this sphere in the case 
of Perth and Kinross Council v Donaldson & Others referred to above and particularly at paragraph 19 of 
the reasons. 
 
The intended scope of the copying out needs to be clarified and it would also assist with clarity 
of the draft Regulations if liquidation of assets could be more clearly defined and indeed if they 
were to specify that Regulation 8(7) is limited to insolvency proceedings. 
 
This leads to the use of the words "a view" in both Regulations 8(6) and (7).  This sort of language can 
invite uncertainty.  Does it mean, for example, the sole view, a dominant view or a substantial view?  
Similar problems are encountered in insolvency law generally albeit with slightly different language.  An 
example is with the word "purpose" in s.423 Insolvency Act 1986 as to which for the resolution of the 
argument reference can be made to Hashmi v IRC [2002] EWCA Civ 981.  Also in the context of the word 
"desire" reference can be made to Re MC Bacon Limited [1990] BCC 78. 
 
Should the draft Regulations be clarified so as to make clear how significant the view of 
liquidation of assets has to be? 
 
Issue 4  
 
Insolvency practitioner is defined in Regulation 2 as having the meaning given to the expression by Part 
XIII of the Insolvency Act 1986.  Insolvency practitioner as such is not defined in Part XIII although s.388 
addresses the issue of acting as an insolvency practitioner.  Contrary to the technique used in the draft 
Regulations s.388 identifies specific types of insolvency procedures as indeed does the EC Regulation on 
Insolvency Proceedings 2000 and this has been referred to above. 
 
s.389 provides for a criminal penalty for acting as an insolvency practitioner when not qualified.  There is 
then an exemption under s.389A and provision for dealing with authorisation.  There then follows s.389B 
dealing with the position in relation to Official Receivers.  In this regard Official Receivers are excluded 
from s.388 – see s.388(5). 
 
Given the above should the definition be amended to take into account the position of Official 
Receivers both generally and under s.389B? 
 
A second point arises having regard to the EC Regulation referred to above and the operation and of the 
Centre of Main Interests (COMI) under such Regulation.  s.388(6) of the Insolvency Act 1986 explains 
that nothing in s.388 applies in relation to insolvency proceedings under the EC Regulation outside the 
UK.  Adopting a hypothetical scenario of an English company having its COMI in Germany main insolvency 
proceedings would be opened in Germany and in the light of the above statutory provisions there would 
be appear to be no insolvency practitioner for the purpose of s.388 and therefore no insolvency 
practitioner in the sense reflected by the definition in the draft Regulations. 
 
How are the draft Regulations intended to operate in this scenario and is it the intention to 
exclude the operation of Regulations 8 and 9 in the circumstances postulated above? 
 
Issue 5 
 
The Consultation Document states that administrative receivership is not intended to be included in 
insolvency proceedings.  This conflicts with its stated desire of promoting the rescue culture.  
Administrative receivership started the rescue culture and as noted by Nicholls LJ in Re Atlantic Computer 
Systems PLC [1992] Ch 505 administration was only introduced to fill a gap where a financially distressed 
business could not be saved due to the absence of a floating charge and the inability to appoint an 
administrative receiver.  The position is clearly set out at the passage of his judgment at page 525 letter 
C to G. 
 
Administrative receivership should be included in the list of insolvency proceedings for which regulation 8 
is intended. If this is not the drafting technique used the generic description should clearly establish that 
this procedure is included.  It should be noted that the regime has been preserved as an option for 
lenders with security granted before 15 September 2003 and indeed for those cases falling within ss 72B 
– H Insolvency Act 1986. 
 
 
Regulation 9 
 
Please see above for the considerations arising in respect of insolvency practitioners and also relevant 
insolvency proceedings. 
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