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Introduction 

 
1. This note was prepared for the purposes of the very helpful meeting between the Insolvency Lawyers’ 

Association and The Insolvency Service on Thursday 12 January 2006, which formed part of the 
consultation process initiated by The Insolvency Service in respect of its review of insolvency 
secondary legislation. 

 
2. The note is essentially a position paper that is being sent provided for information and does not seek 

to repeat the detailed comments that were made at that meeting. 
 

Background 
 
3. The Insolvency Service announced a review of secondary legislation on 22 July 2005, for ease of 

reference the notice that appeared on The Insolvency Service website is included in the Appendix A, 
and it should be noted that the purpose of the project is “to review, consolidate and simplify the many 
statutory instruments that are currently in force to back up the main insolvency statutes” and that 
“through this project The Insolvency Service is contributing to a wider government initiative to reduce 
regulatory burdens on business” (emphasis added).   

 
4. The fact that the purpose of the is stated to be the simplification and reduction of unnecessary 

regulation, can be seen as an extension of the “modern business framework with enterprise and 
productivity at its heart”1 that was heralded in the white paper which preceded the Enterprise Act 
2002 (White Paper).   

 
Approach of The Insolvency Service 

 
5. The Insolvency Service obviously needs to deliver the Government’s objectives.  For present 

purposes, this means the White Paper, the ADR Pledge (see paragraph 11) and the more general 
policy of reducing the regulatory burden on business.  However, all of these aspirational objectives 
need to be delivered within constitutional and legal constraints.  Hence, new secondary legislation 
must comply with the usual requirement that rules are intra vires the statutory power that is being 
exercised by the Secretary of State or other government agency: in this case The Insolvency Service. 

 
6. More importantly, perhaps, The Insolvency Service will be concerned to ensure that there is no 

legislation (in particular primary legislation) which could be challenged on the basis that it is non-
compliant with the European Convention on Human Rights (ECHR) and, topically, in devising new 
procedures that generate information as a by-product (e.g. the new short form IVA) that lead to a 
possible increase for requests for information under the Freedom of Information Act 2000. 

 

                                              
1 Insolvency – Second Chance (Cm 5234), forward of Rt Hon Patricia Hewitt MP 
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7. Another major issue for The Insolvency Service will be the limited resources available for drafting and 
bringing into force secondary legislation, as well as finding parliamentary time for any primary 
legislation that may be required.  In the case of the latter, it appears that there may be a slot in 
2007-8 for a non-contentious technical bill, although whether this would be sufficient for a radical 
overhaul of the existing legislation is doubtful.  It may be that this could be addressed by relegating 
much of the detail to secondary legislation, the drafting of which could be put out the private sector.  
This has been tried (with mixed success) in the past in relation to tax legislation, but should be less 
controversial in an area such as this.   

 
8. Finally, The Insolvency Service, as is the case for all Government departments, needs to be aware of 

European and wider international developments.  The Uncitral model law is very topical and is the 
latest in a series of reforms which have sought to harmonise process, if not underlying substantive 
law.  Nevertheless, recasting the legislation in the way suggested at paragraph 13 (i.e. slimmed down 
primary legislation that is confined to principles) might make future harmonisation more 
straightforward, if only because it would avoid the current problem where the absence of a clear 
statement of key principles (i.e. of the sort found in civil law codifications) means that the similarities 
and differences between competing insolvency regimes are more difficult to identify than might 
otherwise be the case.  

 
Rules of the Supreme Court v Civil Procedure Rules 

 
9. The Rules of the Supreme Court (RSC), which preceded the Woolf reforms and the resultant Civil 

Procedure Rules (CPR), sought to regulate the entire practice of the High Court from a functional 
court perspective2.  The old RSC was accordingly criticised on the basis that it was overly focussed on 
the requirements of lawyers and courts, rather than litigants.  In particular, terminology and practice 
was thought to be needlessly complex and obscure, making it difficult for litigants in person to access 
justice. 

 
10. In recasting the RSC to become the CPR, the emphasis has moved away from a “rules upwards” 

approach, towards a purposive interpretation based on a new “overriding objective”3. This places an 
obligation on parties to deal with cases justly so far as practicable, including an obligation to ensure 
that procedures adopted are proportionate to the issues in dispute.  

 
11. The RSC used to contain specific orders dealing with the issue of petitions and, to that extent, the 

cross reference from the Insolvency Rules 1986 (IR 86) to the RSC made sense.  The fact that Part 7 
IR 86 (Part 7), the part of the IR 86 that deals with court procedure and practice, was written with 
the RSC in mind, is obvious from the continued reference to “originating applications” rather than CPR 
claim forms.  Whilst the CPR is stated to apply with any “necessary modification, except so far as 
inconsistent with the [IR 86]”4, it is difficult to detect the spirit of the overriding objective within Part 
7.    

 
12. What is required in any new set of insolvency rules is some recognition of the spirit of the CPR, and, in 

particular, how the overriding objective should apply in the case of insolvency litigation, recognising 
the real difference between insolvency litigation and “normal” civil litigation, at which the CPR is 
primarily directed.  In particular, insolvency litigation is generally representative in nature (the rare 
exception, rather than the norm, for “normal” litigation), rather than involving a limited number of 
discrete parties.  This, and the peculiar funding difficulties which arise in insolvency litigation, makes it 
inherently difficult to apply the usual CPR approach.  In addition, alternative dispute resolution (ADR) 
is not a feature of Part 75.  This is perhaps ironic given that ADR may be particularly suitable for 
insolvency disputes (e.g. where a bankrupt is concerned about the way in which he or she is being 
treated by the trustee and wants some recognition of those concerns other than monetary 
recompense).   The Government has made a pledge to use ADR in appropriate cases6. 

 
13. Another overriding issue, which distinguishes insolvency from ordinary litigation, is the strong pubic 

interest in ensuring that the integrity of the insolvency regime is protected and, to quote the White 
Paper, the legal framework is such that it will “encourage responsible risk taking, facilitate the rescue 
of viable businesses and provides certainty and fairness to creditors and other stakeholders”7. It may 
therefore be that a higher degree of legal intervention is needed to ensure that the wider public 
interest is protected, despite the fact that individual claims may be very small indeed.  This is, 

                                              
2 Although references here are to the High Court, the regime for the County Court under the pre-CPR County Court 
Rules was, of course, similar. 
3 CPR part 1. 
4 Rule 7.51 IR 86.   
5 Note the automatic multi-track allocation which removes allocation issues and therefore a key process that is used to 
promote the use of ADR (Rule 7.51(2) IR 86). 
6 See Department for Constitutional Affairs web-site where the Lord Chancellor’s Pledge of March 2001 to use ADR so 
far as possible an be found. 
7 White Paper, Executive Summary 
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perhaps, recognised by the greater degree of judicial specialisation which has traditionally existed in 
this area so that, for instance, there are dedicated company and bankruptcy registrars in the High 
Court and also (more for the benefit of regional courts perhaps) an automatic right of appeal from a 
decision of a district judge to a High Court judge. 

 
14. In summary, there is a strong case, given the distinct policies referred to above which underpin the 

insolvency regime, for the rules of courts and tribunals in which disputes are resolved or executive 
procedures validated (e.g. filing of administration applications or issue of bankruptcy petitions) to be 
contained in a stand-alone code in which the policies referred to above are properly recognised.  
There is some precedent for this.  In the sphere of competition law, the rules of the Competition 
Appeal Tribunal (CAT)8 are freestanding.  Even though the CAT rules state that the CPR cost 
assessment process is available to the CAT, it has in practice relied on its own rules for quantifying 
costs reflecting the peculiar nature of its jurisdiction.  Perhaps, this is something which the courts 
dealing with insolvency should consider further9, indeed, it may be particularly appropriate so far as 
costs are concerned, since it is surely the case that the courts should take a more flexible approach 
when awarding costs in insolvency cases.   

 
Legislative structure 

 
15. Whilst lack of parliamentary time and administrative resource may dictate the speed of change, it is 

undeniable that the current multiplicity of rules regulating insolvency is confusing and causes 
unnecessary expense.  In particular, where lay litigants or other non-experts have to interpret the 
rules.  In part, this is due to the uncertainties as to what material should be included in primary 
legislation and what can be safely dealt with by regulation or order.  In practice the dividing line is 
unclear and there is considerable inconsistency.  For example, the fact that primary legislation 
contains details relating to the insolvency of companies that is dealt with by statutory instrument for 
partnerships.  Even more stark, perhaps, is the fact that the rule for set off for companies is contained 
in a statutory instrument10 whilst the equivalent for individuals is in primary legislation11.  This in part 
reflects the antiquity of the legislation on which Insolvency Act 1986 and the related rules are based. 

 
16. There is currently a constitutional debate as to the degree to which Parliament can properly delegate 

its rule making powers to the executive.  In practice, this means civil servants, who are expert in the 
field in question, working with government lawyers.  Whilst this has always been an issue, it has come 
into focus more recently with the proliferation of lawmaking, consequent in part on EU membership 
and the need to implement EU laws.  A scarcity of Parliamentary time to consider non-controversial 
bills is another driver.  The issue is likely to be considered further as the current Company Law 
Reform Bill passes through Parliament, as this contains extensive delegated rule making powers to 
deal with issues that were previously covered by primary legislation.  It may well be that at some 
future time it will be possible to take a similar, even more extensive, approach in a recodification of 
insolvency law. 

 
17. If the “end game” permits a more general framework for insolvency law in primary legislation, 

together with more detailed rules, what sort of structure could achieve this?  Whilst progress may be 
slow, it would be a shame if, whilst there is a consensus in relation to the ultimate objective, the steps 
that are taken in the meantime, including those following the current review, made it more rather 
than less difficult to achieve this long term objective.  It may well be the case that the current review 
is relatively limited in its scope but that does not obviate the need to ensure that incremental changes 
are consistent with a long term goal.  

 
18. Any number of frameworks could be put forward but for the purpose of discussion the following is 

suggested as one possible model: 
 

• Insolvency Act 
 

An enabling Act which focuses on principles rather than processes.  As to the permissible level of 
generality, it is possible that guidance will be obtained from the Company Law Reform Bill and 
other relevant legislation where similar issues will have to be debated.  However, it is suggested 
that where any power is granted, or right delimited, which might impact on property or other 
substantive rights (and this would certainly include any right protected by the ECHR) this should 
be addressed in primary legislation.  Such an approach means that some provisions that are 
currently dealt with in the rules should be moved (if not immediately then over time) to primary 

                                              
8 Competition Appeal Tribunal Rules 2003 
9 The Cork Report recommended the establishment of a separate insolvency court but this proposal was not followed.  
If it had been, it might well be there would be dedicated tribunal with its own rules applying and modifying the 
principles referred to above to the particular needs of insolvency cases.   
10 Rule 4.90 IR 86 
11 Section 323 Insolvency Act 1986 
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legislation to reflect the fact that they have substantive and not just procedural effect and to 
ensure, therefore, they are set in stone.12 
 

• Insolvent Companies Order 
 

An order (modelled on the current Insolvent Partnerships Order 1994) which sets out the detailed 
processes and procedures for placing companies into statutory insolvency procedures and 
addresses related issues.  It may or may not be necessary to have a separate Insolvent Limited 
Liability Partnerships Order, given that LLPs are essentially treated in the same way as companies.  
Consideration will also need to be given to whether there will need to be a distinct regime for 
partnerships if and when the Law Commission’s reforms to the law of partnership are enacted. 

 
• Insolvent Partnerships Order, Insolvent Individuals Order and an Insolvent Deceased Individuals 

Order 
 

Similar to the above, being either based on or replicating existing orders as appropriate.   
 

• Insolvency Court and Procedure Rules 
 

Rules that take the existing Part 7 and incorporate those parts of the CPR and related practice 
directions that are required in order to create a comprehensive code.  For present purposes, this 
is the most relevant but also, perhaps, the most difficult piece of the jig-saw to scope (see 
paragraph 18).  

 
• Insolvency Governance Rules  
 

Rules relating to the regulation of the insolvency profession and other structural issues which 
would not normally concern an insolvent litigant in person.  

 
19. An alternative in relation to the Insolvency Court and Procedure Rules would be to move all of the 

litigation material from Part 7 into the CPR to create a new insolvency part, leaving the non litigation 
procedural material (e.g. valuation of claims) to be moved to, and replicated in, each of the individual 
procedure orders, or left in a common Insolvency Procedure Rules.  If so, a consistent CPR style high 
level approach would need to be adopted in the selection of content for the CPR.  For consistency, 
some of the detail, which is currently found in Part 7, would need to be moved to an expanded 
Insolvency Practice Direction.  Whilst this approach would be logical, because it brings all court 
practice together in the CPR, there would have to be some attempt to harmonise the spirit as well as 
the letter of the rules that are moved to the CPR by including a proper expression of the role that the 
“overriding objective” and similar concepts play so far as insolvency litigation is concerned, and also 
ensuring that the public interest is adequately reflected (see paragraph 12).   

 
20. Whether any of the above is possible at this or any future time depends on the breadth of the review 

that is undertaken.  Is there the opportunity to push forward with a fairly radical recasting of the 
insolvency legislation on the lines referred to above, rather than simply a limited Insolvency Bill 
and/or rule changes to deal with obvious anomalies?  Whatever, as noted above, we consider that 
short term changes should so far as possible be consistent with a carefully considered long-term goal.  

 
Electronic communication 

 
21. Arguably insolvency is an area where electronic communication is particularly appropriate.  There are 

numerous instances in which practitioners need to distribute reports to creditors or their 
representatives.  In some cases, especially those involving large schemes, these can be significant 
quantities of documentation with consequent expense.  Since most creditors take little or no interest 
in the documents they receive, the ability to send these in electronic form, or to post them on a 
website for inspection as and when required, may lead to a significant cost saving.   

 
22. There inevitably must be a compromise given that an officeholder will not necessarily have e-mail 

contact details for every creditor.  The time has probably not yet come when creditors can be required 
to inspect documents posted on a website by, for example, using an access point at a public library or 
similar.  However, it is surely reasonable to send a hard copy letter to creditors for whom there is no 
e-mail address inviting them to provide e-mail details, in which case the documents will be provided 
electronically, or alternatively to provide a hard copy of the relevant documents.  As long as the rule 
specifies that it is possible to obtain hard copies if required, sufficiently in advance of any meeting or 
any other deadline date, this should suffice.  

 
                                              
12 An example is paragraph 99 schedule B1 Insolvency Act 1986, which was recently considered by the Court of Appeal 
in Ferrotech and deals with the incidence of employment claims against companies in administration and therefore the 
proprietary rights of stakeholders. 
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23. A distinction should be drawn with documents that are generated and served in insolvency litigation 
proceedings.  In respect of these, there is no obvious reason why any different approach should be 
taken to that in the CPR and this is therefore an example of a rule where the relevant part of the CPR 
in Part 7 or its successor could be adopted.  However, as noted above, it would be helpful if the 
relevant rules could be restated in a single place (i.e. such as the Insolvency Court and Procedure 
Rules suggested above) to assist litigants in person to identify the relevant requirements. 

 
General 

 
24. There are a number of other issues that could be dealt with in expanded and restated rules.  

Examples for further consideration would include: 
 

• The rules for funding insolvency litigation and how payment of own and adverse costs are secured 
on the insolvent estate. 

 
• Assignment of course of action in view of the wide-ranging exception to the general restriction on 

maintenance and champerty that is available to office holders. 
 

• Where the Company Directors’ Disqualification Act 1986 (CDDA 86) fits in.  Since disqualification 
does not depend on insolvency (albeit this is the usual trigger), this should arguably remain in a 
separate self-contained code. 

 
• The position of bankruptcy restriction orders is also somewhat anomalous.  Although these are 

confined to insolvency (c.f. directors’ disqualification), the applicable principles are closely related 
to the CDDA 86 regime and should be moved into the separate code for CDDA 86 applications that 
has been suggested.13 

 
Conclusion 

 
25. As noted in the introduction, this paper was merely intended to develop some themes for 

consideration at the meeting between The Insolvency Service and the ILA in January 2006.  Given 
that the project has now moved on significantly these thoughts may or may not be of continuing 
assistance.  As the project develops, however, the ILA would welcome the opportunity to respond to 
more detailed proposals as thee emerge as well as commenting further on issues of principle if that 
would be of assistance. 

 
 

 
Insolvency Lawyers’ Association 

April 2006 
 
 

                                              
13 Currently this is to be found in section 281A and schedule 4A IA 86 and part 6 Chapter 28 IR 86. 
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Appendix 

 
Consolidation of insolvency secondary legislation 

 
 
The Insolvency Service announced on 22 July 2005 a project that will reduce the regulatory 
and administrative burdens that exist for users of insolvency legislation. Desmond Flynn, 
Chief Executive of The Service has obtained the agreement of Gerry Sutcliffe, DTI Minister 
for Employment Relations and Consumer Affairs, to review, consolidate and simplify the 
many statutory instruments that are currently in force to back up the main insolvency 
statutes.  
 
Insolvency law applies to individuals, companies and other specified entities, and is 
comprised of the insolvency statutes themselves and supporting secondary legislation. Much 
of the secondary legislation provides detailed rules on the practical application of the law and 
has been amended on many occasions since it first came into force in 1986. Most of the 
detailed work is expected to be undertaken over the next 18 months, with a view to the 
consolidated statutory instruments coming into force in late 2007.  
 
Desmond Flynn said: "Through this project The Insolvency Service is contributing to a wider 
Government initiative to reduce regulatory burdens on business. As part of this review we 
will be consulting widely, and particularly with the insolvency and legal professions".  
 
Interested parties are welcome to raise any issues they have regarding their experiences of 
using the secondary insolvency legislation, which can be sent by e-mail to The Insolvency 
Service's Policy Unit at policy.unit@insolvency.gsi.gov.uk 

Ends  
 
Notes to Editors 

1. The Insolvency Service administers the insolvency regime investigating all compulsory liquidations 
and individual insolvencies (bankruptcies) through the Official Receiver, to establish why they became 
insolvent. We also authorise and regulate the insolvency profession; deal with disqualification of 
directors in corporate failures; assess and pay statutory entitlement to redundancy payments when an 
employer cannot or will not pay employees; provide advice to DTI Ministers on insolvency, 
redundancy and related issues and provide banking and investment services for bankruptcy and 
liquidation estate funds. 

2. The Statutory Instruments that will be considered for consolidation as part of this project are The 
Insolvency Rules 1986 (SI 1986/1925), The Insolvent Partnerships Order 1994 (SI 1994/2421), The 
Insolvency Regulations 1994 (SI 1994/2507), The Insolvency Proceedings (Fees) Order 2004 (SI 
2004/593), The Insolvency Proceedings (Monetary Limits) Order 1986 (SI 1986/1996), The 
Administration of Insolvent Estates of Deceased Persons Order 1986 (SI 1986/1999), The Insolvency 
Practitioners and Insolvency Services Account (Fees) Order 2003 (SI 2003/3363), The Insolvent 
Companies (Disqualification of Unfit Directors) Proceedings Rules 1987 (SI 1987/2023), The Insolvent 
Companies (Reports on Conduct of Directors) Rules 1996 (SI 1996/1909), and The Companies 
(Disqualification Orders) Regulations 2001 (SI 2001/967).   

3. The Insolvency Service is an executive agency of the Department of Trade and Industry. 

 


