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(a) Do you think the proposals will remove or reduce burdens as explained in relation to the proposals set 
out in this paper?  (See page 6 for the definition of “burden”.) 
 
Comments:   
 
Yes. 

b) Do you have views regarding the expected benefits of the proposals as identified in Chapters 4 to 11 of 
this consultation document and addressed in the partial Impact Assessment attached an Annex D? 
 
Comments: 
 
In general, the ILA believes that these proposals should be beneficial in reducing cost and unnecessary formalities.  
However, most of the proposals will impact most significantly on insolvency practitioners, rather than their legal 
advisers.  The effects of the proposals are likely to be felt most strongly in areas in which insolvency lawyers tend 
not to become involved, and so we have only very limited ability to comment in detail on them. 

c) If there is any empirical evidence that you are aware of that supports the need for these reforms, please 
provide details here? 
 
Comments: 
 
Please see our detailed answers to the specific questions below. 



 
 
 
 
 
 
 
 
Pleas 
 
 
 
 
 
 
 
 

 
e) Are the proposals put forward in this consultation document proportionate to the policy objective? 
 
Comments:  
 

        Yes 

 

 
 

d) Are there any non-legislative means that would satisfactorily remedy the difficulty which the proposals 
intend to address? 
 
Comments: 
 
Not to our knowledge 
 
 
 
 
 
 
 
 
 



 
f) Do the proposals put forward in this consultation document taken as a whole strike a fair balance 
between the public interest and any person adversely affected by it?  
 
Comments:  

  
       Yes 

 
 
g) Do the proposals put forward in this consultation document remove any necessary protection?  
 
Comments:  

 
 
         No 

 
 

h) Do the proposals put forward in this consultation prevent any person from continuing to exercise 
any right or freedom which he might reasonably expect to continue to exercise, as explained on page 7  
above? If so, please provide details. 
 
Comments: 
 
 
No 

 
 
 

i) Do you consider the provisions of the proposal to be constitutionally significant?  
 
Comments: 
 
No 
 
 

 
 

j) Do the proposals put forward in the consultation document make the law more accessible and easily 
understood? 
 
Comments: 
 
Yes 

 
 

 
 

 
k) Do you agree that the proposed Parliamentary resolution procedure (as outlined in the summary of 
the proposals at the beginning of the consultation paper above and at Annex C below ) should apply to 
the scrutiny of this proposal?  



 
Yes 

 
 

 
 



Proposal 1 (a) – Opt In 
 
 
 
It is useful to distinguish between those creditors who wish to participate 
actively in the insolvency process and those who simply wish to be 
informed of ongoing process. The former group will normally seek election 
to the creditors committee, or if too large in number, ad hoc arrangements 
are often agreed to allow such creditors to attend committee meetings as 
observers. We would expect those arrangements to continue. The "opt in" 
proposal is directed to the second category i.e. those creditors who simply 
wish to know how the insolvency is progressing.  
 
We believe that the opt in procedure is a sensible and cost-effective 
measure, provided that the mechanism for opting in is simple and 
transparent, and can include late-emerging creditors.  Our experience is 
that in many cases, particularly those with low dividend prospects, 
ordinary trade creditors tend to have very little interest in the 
administration or liquidation, as the case may be but the procedure will 
provide a middle ground to inform those creditors who do not want to 
devote time to serving on a creditors committee but do want some level of 
engagement 
 
We would expect there to be savings of costs as the insolvency office 
holders will not need to devote enrgy and resources to seeking to 
communicate with those creditors who are disinterested in the process. 
. 
 
We agree that it is important to retain the right to requisition meetings 
subject to the alteration of the percentage so that it is referable to the 
opted in creditors rather than all creditors 
 
 
Proposal 1 (b) - Electronic communications  
 
We would expect the greater use of electronic communications to be in the 
interests of insolvency practitioners and creditors. 
 
We would expect the most significant benefit to be in those cases where 
there are large numbers of consumer creditors, and we believe that it may 
be appropriate to adopt a more far-reaching approach than that suggested 
on page 18 of the consultation document.   
 
The proposals envisage insolvency practitioners sending the initial 
communication by post, allowing creditors to consent to subsequent 
communications by e mail, other than where, for example, major creditors 
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like HMRC and the banks have previously consented to receive e mail 
communications in relation to insolvencies generally. 
 
In practice, the insolvency of a business which has large numbers of 
consumer creditors can involve disproportionate costs in sending the initial 
communication.  Typically these will be cases where there will be a 
comparatively small number of trade creditors, and thousands of actual or 
potential consumer creditors.  The costs of postage can amount to many 
tens of thousands of pounds for each posting and can be disproportionate 
to the assets in the estate. 
 
We are aware of a number of cases in which applications have been made 
to the court for orders allowing communication by e mail and website, and 
our experience is that the courts are generally sympathetic to such 
applications. The difficulty is that in respect of many of those applications 
the legislative or procedural framework is uncertain. A clear legislative 
basis for the making of such orders is highly desirable. 
 
The need for consent to communicate by e mail to be both sought and 
given is potentially a stumbling block to this proposal. Significant creditors 
such as HMRC and the major Banks are not the problem. The real issue is 
communication with the larger number of (usually smaller) consumer or 
trade creditors. Whilst to some extent this issue may be ameliorated by the 
adoption of the "opt in" procedure we would suggest that consideration 
should be given to allowing the insolvency practitioner a discretion to send 
the initial communication by e mail in those cases where the creditors 
have previously provided the insolvent company with an e mail address for 
communications generally.  Creditors should of course be allowed to 
request hard copy communications by post. 
 
 
Proposal 1 (c) - Websites 
 
We agree that this is a good idea, for the same reasons as those set out 
under paragraph (b) above. 
 
 
Proposal 1 (d) – Meetings 
 
We believe that this would be desirable, particularly in relation to 
committee meetings where a relatively small number of people will be 
involved and a conference call or video conference can save time and 
travelling costs.  We are not aware of any problems in relation to the more 
flexible rules on meetings which apply to post-Enterprise Act 
administrations. 
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Proposal 2 – Sanction in respect of claims by the trustee or liquidator 
 
We agree with this proposal.  We see little benefit in requiring sanction to 
be obtained before bringing claims. 
 
The decision to commence litigation is fundamentally a commercial one for 
the office holder, with the benefit of legal advice.  A responsible office-
holder should, of course, consult any committee before commencing 
significant litigation, in order to ensure that he has their agreement to the 
use of funds in the estate in this way (and not, for example, in payment of 
a dividend).  Insolvency practitioners are highly skilled at undertaking cost 
benefit analyses of potential litigation. Our experience is that practitioners 
do not follow blindly the advice of their legal advisers. They are careful to 
consider not only legal merits but also the costs of an action and the 
potential costs downsides should the action fail. We believe that 
insolvency practitioners, as a regulated and licensed profession, can be 
expected to canvass the opinion of any committee where it is appropriate 
to do so, and professional rules, such as a statement of insolvency 
practice, can be introduced if necessary. 
 
We do not believe that anything is gained by requiring the Official Receiver 
to give sanction where there is no committee.  The Official Receiver is no 
better placed than the court to review the commercial decision of the office 
holder.  The Official Receiver is not involved in the office-holder’s decision 
making process and has no interest in the outcome. In practice the Official 
Receiver tends to be focused purely on the costs side of the equation and 
imposing some form of financial cap on the litigation expense. That often 
turns out to be cumbersome and hinders the ability of the practitioner to 
respond quickly to any change in the litigation process because of the 
need to return to the Official Receiver for further sanction. Creditors 
committees tend to adopt a more flexible approach. They will often 
approve litigation based on indicative budgets but, given that they are 
often purchasers of legal services themselves, they tend to be more 
sophisticated and flexible in how they approach the issue. 
 
Insolvency practitioners must, of course, be ready to justify their decisions 
to their creditors. If a practitioner embarks upon proceedings recklessly he 
can be held to account by the creditors.  
 
We would also point out that the references on page 27 to T&D Industries 
plc and Edennote are not appropriate here.  The relevant authority on 
sanction is Re Greenhaven Motors Limited (1996) where the Court of 
Appeal held that the test on such an application was the best interests of 
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the creditors as a whole giving appropriate weight to the views of the 
liquidator who will normally be in the best position to take an informed and 
objective view. 
 
Proposal 3 – Discretionary Advertising for voluntary liquidations 
 
We do not have the practical experience in relation to meetings to be able 
to comment on this proposal. 
 
Proposal 4 – Removing the requirement for annual meetings 
 
Again, we have limited involvement with annual meetings, and our 
anecdotal experience is that creditors very seldom attend.  Provided that 
the annual report itself is obtained, we would not expect that the abolition 
of the annual meeting would prejudice the interests of creditors, and it 
would clearly involve a saving of costs for office holders. 
 
Proposal 5 – Replacing affidavits with witness statements 
 
We support this proposal.  There is no aspect of insolvency proceedings 
which makes it inappropriate to use witness statements, which work 
perfectly well in other civil proceedings. 
 
We agree with the observation on page 35 that administering oaths is a 
burden, rather than a source of income, for solicitors. 
 
 
Proposal 6 – Removing the need for a liquidator to file a D report 
having already done so as an administrator 
 
We cannot see any benefit in an office-holder filing the same report twice, 
and so we support this proposal. 
 
Proposal 7 – Removing the ISA from the Bank of England 
 
We have no comments on this proposal. 
 
Proposal 8 – Section 151 of the Insolvency Act 1986 
 

We agree that this proposal is obsolete, and are not aware of it having been used 
since 1991 


